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Age Discrimination and Reasonable Non-Age Factors 
Don R. Sampen 


The use of age-related criteria for hiring and continued employment 
continues to be a matter of legal uncertainty under the Age 
Discrimination in Employment Act. Because of this uncertainty, 
employers may find it difficult to determine whether, and to what 
extent, age may factor into employment decisions. This article 
focuses on one of the Act's exceptions that allows employers to 
make employment-related decisions based on “reasonable factors 
other than age.” The author concludes that, while the matter is 
not completely free from doubt, the exception’s language appears 
to provide a basis for the limited use of express age criteria 
where the employer’s motivation is a good faith concern about 
factors other than age. 


Tuition Adjustment for Law School Students: A Necessary 
Accommodation Under the ADA? 


Phyllis G. Coleman 
Robert M. Jarvis 


The increase in the number of law students requesting 
accommodations for their physical and mental disabilities is not 
likely to end soon. Because certain disabilities cause students to 
need additional time to complete course work, law schools typically 
permit such students to enroll in fewer than the usual number of 
credit hours. As such, those students require more time to complete 
law school than non-disabled students. This article considers tuition 
adjustment as a possible solution to this problem, and concludes 
that law schools are likely to have to modify their tuition policies 
unless they can overcome the significant obstacle of proving that 
doing so will impose an undue fiscal burden. 


Intimate Associations Under the Law: The Rights of Social 
Fraternities to Exist and to Be Free From Undue Interference 
by Host Institutions 

Gregory F. Hauser 


Regulation and restriction of social fraternities and sororities at 
colleges and universities is on the rise, fueled by growing dissatisfaction 
with the demise of in loco parentis, studies of increasing alcohol 
abuse and decreasing academic achievement, and philosophical 





discomfort with certain traditional aspects of fraternities. That such 
regulations and restrictions exist does not itself support their 
constitutionality. Indeed, recent appellate decisions concerning 
private social clubs, unreported decisions brought by fraternities, 
and developments in related case law have strengthened the position 
that social fraternity chapters at public colleges and universities may 
claim a full range of legal protections under the constitutional doctrine 
known as the freedom of intimate association. This article considers, 
in detail, the potential application of that doctrine to the relationship 
between a host institution and fraternity chapters. 


Applying the Power of Association on Campus: 
A Model Code of Academic Integrity 


Gary Pavela 


Institutions of higher education are paying renewed attention to 
the importance of academic integrity and realizing the value of 
traditional honor codes in maintaining and encouraging that 
integrity. This article proposes a Model Code of Academic Integrity 
that should prove useful to any institution considering the 
development or reconstruction of an academic honor code. Ten 
Principles of Academic Integrity, writen by the author and Professor 
Donald L. McCabe, of the Graduate School of Management at 
Rutgers University, follow the Model Code, and offer insight 
into its very foundation. 
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AGE DISCRIMINATION AND REASONABLE NON-AGE 
FACTORS 


DON R. SAMPEN™ 


INTRODUCTION 


The use of age-related criteria for the hiring and continued employment 
of employees continues to be a matter of legal uncertainty under the Age 
Discrimination in Employment Act* (ADEA). The uncertainty is driven in 
part by the vagaries of the statutory defenses to claims of age discrimination 
set forth in the ADEA itself. It is also driven in part by other factors, such 
as inconsistent court interpretations,” mixed signals from Congress on the 
matter,’ and the use of age limitations at the federal level that are exempt 
from the ADEA.* Types of employment as to which specific questions have 
been raised include tenured university faculty,’ public safety officers,® 
passenger carrier operators,’ state court judges,® and business partners.° 
Each of these occupations arguably has characteristics that may curry 
special considerations under the ADEA. The general question nonetheless 
remains whether, and if so, to what extent, age may play a role in 
employment decisions, in not only these occupations but others as well. 

This article focuses on one of the exceptions to the ADEA set forth in 
section 4(f).° The exception allows employers to take actions based on 
“reasonable factors other than age” (RFOA). The article takes the position 
that, while the matter is not free from doubt, the RFOA language appears to 





* Mr. Sampen, currently an Illinois Assistant Attorney General, is a graduate of North- 
western University Law School and is an experienced Chicago litigator. While in private 
practice, he handled many employment-related matters, including EEOC v. Francis W. 
Parker School, 41 F.3d 1073 (7th Cir. 1994), discussed infra notes 197-98, 202, and 207 and 
in accompanying text. 

1. 29 U.S.C. §§ 621-34 (1994). 

2. See infra notes 195-223 and accompanying text concerning the inconsistent treatment 

given to the disparate impact theory. 

3. See infra notes 65-67 and accompanying text regarding the various stops and starts for 
the exemption applicable to law enforcement officers and firefighters. 

4. See infra notes 127-37 and accompanying text. 

5. See Marc L. Kesselman, Putting the Professor to Bed: Mandatory Retirement of Tenured 
University Faculty In the United States and Canada, 17 Comp. LAB. L.J. 206 (1995); Note, 
Questioning Age-Old Wisdom: The Legality of Mandatory Retirement of Tenured Faculty Under 
the ADEA, 105 HARV. L. REV. 889 (1992). 

6. See Martin Schiff, The Age Discrimination In Employment Act: Whither the Bona Fide 
Occupational Qualification and Law Enforcement Exemptions, 67 ST. JOHN’S L. REV. 13 (1993). 

7. See infra notes 160-74 and accompanying text. 

8. See infra note 141 and accompanying text. 

9. See infra note 142 and accompanying text. 

10. 29 U.S.C. § 623(f}(1) (1994). 
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provide a basis for the limited use of express age criteria where the 
employer’s motivation is a good faith concern about factors other than age 
itself. This conclusion is based on the liberal judicial interpretation 
associated with the RFOA defense and its overall role in the ADEA statutory 
scheme. 

Part I will provide an overview of the ADEA’s legislative history. In the 
process it will examine the changing language of the ADEA with respect to 
express exceptions made for the mandatory retirement of certain kinds of 
employees. Part II will summarize the current state of evidentiary 
requirements and burdens involved in proving ADEA violations. Part III 
will focus on the various exceptions to the ADEA, examine the background 
of the bona-fide-occupational-qualification (BFOQ) exception, and then 
focus in on the RFOA language. It will ultimately suggest a limited way in 
which age considerations may still factor into employment decisions. Part 
IV will use as an illustration of these considerations the university tenured 
faculty situation. 


I. LEGISLATIVE HISTORY 


The legislative history of the ADEA reveals surprisingly little concerning 
the breadth or depth of the Act’s statutory exceptions. While the framers 
focused on eliminating “arbitrary” discrimination based on age, there is no 


indication of any significant concern about age classifications for which 
there may be a rational but nevertheless imperfect basis for discriminatory 
treatment. 


A. The Secretary’s Report 


The legislative history of the ADEA begins with the Civil Rights Act of 
1964. Title VII contained a provision requiring the Secretary of Labor to 
“make a full and complete study of the factors which might tend to result 
in discrimination in employment because of age.”** Secretary of Labor 
Willard Wirtz complied and submitted his report about a year later.” That 
report (hereinafter “Secretary's Report”) provides much of the factual and 
theoretical basis for the ADEA, which the Secretary submitted in draft form 
to Congress in early 1967. 

The Secretary’s Report identified four types of age “discrimination.” One 
was “non-employment resulting from feelings about people entirely 
unrelated to their ability to do the job.”* This form was likened to 





11. Pub. L. No. 88-352 § 715, 78 Stat. 265 (1964). 

12. WILLARD WIRTZ, REPORT OF THE SECRETARY OF LABOR TO CONGRESS UNDER SECTION 715 
OF THE CIvIL RIGHTS ACT OF 1964, THE OLDER AMERICAN WORKER: AGE DISCRIMINATION IN 
EMPLOYMENT (1965) [hereinafter SECRETARY'S REPORT]. 

13. See EEOC v. Wyoming, 460 U.S. 226, 229-33, 103 S. Ct. 1054, 1057-58 (1983) 
(discussing legislative history of the ADEA). 

14. SECRETARY’S REPORT, supra note 12, at 2. 
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discrimination in employment based on race or religion involving the kind 
of invidious animus that gave rise to other anti-discrimination regulation.” 
The Secretary's Report noted no significant problem in this area: “We have 
found no evidence of prejudice based on dislike or intolerance of the older 
worker.”** The Supreme Court itself subsequently recognized that the 
ADEA targeted a different form of attitudinal discrimination than that to 
which Title VII was directed.” 

As the second form of discrimination, the Secretary’s Report identified 
“assumptions about the effect of age on [older workers’] ability to do a job 
when there is in fact no basis for the assumptions.” This is the form of 
discrimination referred to as “arbitrary.” The Report found that a 
significant proportion of age limitations set in government and business 
were arbitrary “in the sense that they have been established without any 
determination of their actual relevance to job requirements.”” Con- 
sequently, the age limitations had the effect of excluding employees above 
a certain age “with no provision for determination of whether particular 
applicants might be qualified despite their age.” The Secretary’s Report 
recommended legislation on this form of discrimiantion.” It is also the form 
of discrimination referred to in the express legislative findings accompany- 
ing the ADEA as subsequently enacted.” 

While the Secretary's Report thus evidenced a concern with age 
limitations lacking a reasonable basis, it did not recommend the elimination 


of all age limitations. In particular, the Report did not appear to find 
objectionable age limitations based on rational criteria, even where the 
limitation may sweep too broadly in individual cases. At one point, for 
example, the Report notes: 


There are unquestionably some jobs involving physical demands so 
unusual that it represents not only good business sense but common 
decency not to assign them to workers whose age increases the 
possibility of some weakening of body tissue.” 





15. Id. at 5-6. 
16. Id. at 6. 
17. Wyoming, 460 U.S. at 231, 103 S. Ct. at 1057 (1983) (finding that “age discrimination 
rarely was based on the sort of animus motivating some other forms of discrimination”). 
. SECRETARY'S REPORT, supra note 12, at 2 (emphasis in original). 
. Id. 
. Id. at 7. 
. Id. at 8. 
. Id. at 21-22. 

In section 2 of the ADEA, Congress found and declared, among other things, that “the 
setting of arbitrary age limits regardless of potential for job performance has become a common 
practice,” and that “arbitrary discrimination in employment because of age . . . burdens 
commerce.” 29 U.S.C. § 621(a)(2), (4) (1994). Congress thus declared the purpose of the 
legislation “to promote employment of older persons based on their ability rather than age [and] 
to prohibit arbitrary age discrimination in employment.” Id. at § 621(b). 

24. SECRETARY'S REPORT, supra note 12, at 8 (emphasis in original). 
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Other indications that the legislation was not intended to target reasonably 
based age limitations include the House Report on the subsequently drafted 
bill.” It notes, among other things, that an employer may take into account 
such factors as “a reasonable age balance” in its employment structure.” 
Moreover, at least one of the bill’s proponents, Senator Javits, on the Senate 
floor, characterized the proposed law as applying where a worker was 
discriminated against “solely” because of his age.” It would seem that if an 
age limitation were reasonably directed to eliminating employees with a 
particular non-age characteristic, the limitation would not constitute 
discrimination “solely” because of age, even if it affected some individuals 
who lacked the characteristic.” 

The third form of discrimination identified in the Secretary's Report 
emphasized the continuing permissibility of reasonable age limitations. The 
Report observed that this form of discrimination 


—which should perhaps be called something else entirely— 
involves decisions not to employ a person for a particular job 
because of his age when there is in fact a relationship between his 
age and his ability to perform the job.” 


The Report observed that this phenomenon “clearly does exist so far as the 
age question is concerned,”* although it does not exist with respect to other 
forms of discrimination, such as that based on race or religion. Apart from 
recommending measures to help older workers be better prepared for 
employment, the Report made no recommendations in this area. Perhaps 
significant by its absence is any suggestion that, when there is a relationship 
between age and ability, the employer must prove the relationship by 
overcoming extraordinarily high burdens of proof. 

The final form of discrimination—the Report here placing the term 
“discrimination” in quotes—involved “programs and practices actually 
designed to protect the employment of older workers while they remain in 
the work force, and to provide support when they leave it or are ill.”** The 
Secretary’s Report discussed various seniority, pension and insurance plans 





25. H.R. REP. NO. 805 (1967), reprinted in 2 U.S.C.C.A.N. 2213. 

26. Id. at 2219. 

27. Alfred W. Blumrosen, Interpreting the ADEA: Intent or Impact, in AGE DISCRIMINATION 
IN EMPLOYMENT ACT: A COMPLIANCE AND LITIGATION MANUEL FOR LAWYERS AND PERSONNEL 
PRACTITIONERS 68, at 91-92 (Monte B. Lake ed., 1982). 

28. The mere fact that a classification is imperfect does not prevent the classification from 
being considered reasonable for equal protection and other purposes. See infra note 226 and 
accompanying text. 

29. SECRETARY'S REPORT, supra note 12, at 2 (emphasis in original). 

30. Id. 

31. Id. (emphasis in original). 
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as evidence of this situation, and made a number of recommendations 
concerning them.” 

The Secretary’s Report also made mention of “employment practices 
which quite unintentionally lead to age limits in hiring.”** Although little 
space was devoted in this subject, it appears to come close to what is known 
today as a disparate impact form of discrimination.** The subject did not 
appear to be of significant concern to Secretary Wirtz, and the Report made 
no recommendation for legislation to deal with it. The Report’s benign 
treatment of this subject is yet another indication that reasonably based age 
classifications would continue to be acceptable, even if they adversely 
affected older workers. 


B. Evolution of the ADEA 


As originally enacted, the ADEA contained several provisions that 
allowed, in one form or another, an employer to impose mandatory age 
requirements. The evolution of a number of these provisions is summarized 
below. Current exceptions to the ADEA are discussed in Part III. 

One significant employment segment excepted from the ADEA as 
originally enacted was state and federal employees. Recognizing that age 
discrimination was not limited to the private sector,” Congress filled this 
gap by amendments to the ADEA in 1974.* It did so by amending the 
definition of “employer” in section 11(b) of the Act*’ to include states and 
their subdivisions, and by adding a new section 15” applicable to federal 
government employees. 

The full impact of these amendments for government employees was not 
immediately felt by virtue of two other features of the original ADEA 
applicable to all employees. One was the fact that coverage was limited to 





32. Id. at 2, 15-18. The latter pages provide a discussion under the heading “Institutional 
Arrangements that Indirectly Restrict the Employment of Older Workers.” 

33. SECRETARY’S REPORT, supra note 12, at 22. 

34. See infra notes 195-223 and accompanying text. 

35. See EEOC v. Wyoming, 460 U.S. 226, 233, 103 S. Ct. 1054, 1058-59 (1983) (discussing 
the 1974 amendments). 

36. Pub. L. No. 93-259 § 28, 88 Stat. 55 (1974). The amendments were part of the Fair 
Labor Standards Amendments of 1974, 88 Stat. 55 (1974). 

37. 29 U.S.C. § 630(b) (1994). At the same time, the definition of “employee” in § 11(f), 
id. at § 630(f), was amended to add an exception from the definition for, among others, persons 
elected to public office in a state, members of elected officials’ personal staffs, and “an appointee 
on the policymaking level.” The latter exception is discussed infra at notes 140-42. Another 
important amendment in 1974 not mentioned in the text was lowering the size of employer to 
which the ADEA applied from one having 25 employees to one having only 20. Pub. L. No. 93- 
259 § 28(a) (1), 88 Stat. 55 (codified at 29 U.S.C. § 630(b)) (1974). 

38. 29 U.S.C. § 633a (1994). Independent enforcement provisions were part of the 
amendment and originally vested with the Civil Service Commission, but transferred to the 
EEOC in 1979. 1978 Reorganization Plan No. 1, § 2, 43 Fed. Reg. 19,807. While this provision 
prohibits discrimination on its face, the federal government has reserved a number of 
exceptions for itself. See infra notes 124-137 and accompanying text. 
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individuals who were at least forty but less than sixty-five years old.** To 
the extent that a mandatory retirement policy applied only to individuals 
sixty-five and older, the policy was thus unaffected. The other feature was 
an exception in section 4(f)(2) of the ADEA for employers to observe the 
terms of a bona fide seniority system or employee benefit or pension plan 
“which is not a subterfuge to evade the purposes of this Act.”*° Mandatory 
retirement requirements at the time were frequently a part of pension 
plans.** The Supreme Court and at least two circuit courts, moreover, found 
that this exception permitted mandatory retirement as part of a pension or 
benefit plan.*? Consequently, regardless of the upper age limit to which the 
ADEA might apply, if a good faith pension or benefit plan contained an 
arbitrary age limitation, it was beyond the reach of the ADEA. 

Congress addressed these issues with further amendments in 1978. It 
raised the coverage of the ADEA from sixty-five to seventy years.* It also 
added language to the section 4(f)(2) exception prohibiting a pension or 
benefit plan from requiring or permitting “the involuntary retirement of any 
individual” covered by the Act.“ As justification for these changes, the 
Senate Report on the bill cited updated studies showing the deleterious 
effect of mandatory retirement.* The Report observed that “arguments for 
retaining existing mandatory retirement policies are largely based on 
misconceptions rather than upon a careful analysis of the facts.”“* No 
suggestion was made, however, that mandatory retirement policies that 
were based upon a careful analysis of the facts were now also to be swept 
within the ADEA’s prohibitions. The Senate Report reiterated earlier 
statements that persons with the ability and desire to work should not be 
denied the opportunity “solely because of age.”*” 

The 1978 amendments added two further exceptions of relevance to the 
current analysis. One exception was for persons “employed in a bona fide 
executive or a high policymaking position,” if the employee were at least 
sixty-five years old and were entitled to minimum nonforfeitable benefits 
on retirement.” This exception was based upon the need “to replace certain 





39. Pub. L. No. 90-202 § 12, 81 Stat. at 607 (1967). 

40. Pub. L. No. 90-202 § 4 (f)(2), 81 Stat. at 603 (1967). 

41. S. REP. NO. 95-493, at 9 (1977). 

42. United Air Lines Inc. v. McMann, 434 U.S. 192, 203-04, 98 S. Ct. 444, 450-51 (1977); 
Zinger v. Blanchette 549 F.2d 901, 904-10 (3d Cir. 1977); Brennan v. Taft Broadcasting Co., 500 
F.2d 212, 217 (5th Cir. 1974). 

43. Pub. L. No. 95-256 § 3(a), 92 Stat. 189 (1978). 

44. Id. at § 2(a). The effectiveness of this amendment was delayed until 1980 for plans in 
effect as of September, 1977. Id. at § 2(b). 

45. S. REP. NO. 95-493, at 2-4 (1977). 

46. Id. at4. 

47. Id. at 3. Senator Javits’ additional views expressed the same thought: “It has always 
seemed unjustifiable to me to permit employees to be forced into retirement solely because they 
have reached an arbitrarily established age.” Id. at 31. 

48. Pub. L. No. 95-256 § 3(a), 92 Stat. 189 (1978) (codified at 29 U.S.C. § 631(c) (1994)). 
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key employees and to keep promotional channels open for younger 
employees.”** It remains substantially intact today.*° 

The other exception was for employees reaching at least sixty-five years 
of age who were “serving under a contract of unlimited tenure .. . at an 
institution of higher education.”** This exception recognized “a special type 
of employer/employee relationship in educational institutions.” 
Specifically, Congress expressed a concern that new faculty could not be 
hired absent the retirement of senior faculty; that the inability to hire new 
faculty could impact upon minorities and women; and that discharging 
senior faculty for cause was difficult.°* Various commentators have 
elaborated on these and other considerations unique to the college tenure 
system. Along with the original exception for tenured faculty was a sunset 
provision repealing it as of July of 1982.°° In 1986, however, Congress 
removed the seventy-age cap on application of the ADEA. At the same 
time, it re-enacted the exception for tenured faculty, this time with a sunset 
provision expiring December 31, 1993.°” 

Congress justified eliminating the upper age limit on the ADEA in 1986 
by the use of a further Department of Labor study and other evidence 
establishing the harmful effects of mandatory retirement, even for persons 
seventy and older.* The old theme was reiterated, however, that the ADEA 
strikes at “arbitrary age discrimination” and discrimination “based on age 
alone” or “solely on the basis of age.”*° The House Report expressly 
reaffirmed the integrity of the RFOA and other defenses contained in section 
4(f) of the Act.® No mention was made of a need for a heightened burden 
of proof as a basis for any of these defenses. 

By 1986 also, the Supreme Court had decided EEOC v. Wyoming,” which 
rejected a 10th Amendment challenge of the extension of the ADEA to cover 
state and local employees. Wyoming involved the involuntary retirement of 





49. S. REP. NO. 95-493, at 7 (1977). 

50. 29 U.S.C. § 631(c) (1994). The minimum nonforfeitable benefit has been raised from 
$27,000 to $44,000. Pub. L No. 98-459 § 802(c)(1) (1984). See also infra notes 143-147 and 
accompany-ing text. 

51. Pub. L. No. 95-256 § 3(a), 92 Stat. 190 (1978) (codified at 29 U.S.C. § 631(d) (1994)). 
It was construed in Crozier v. Howard, 11 F.3d 967, 972 (10th Cir. 1993) (applying exception, 
court considers what is meant by “unlimited tenure”). 

52. S. REP. NO. 95-493, at 8 (1977). 

53. Id. at 8-9. 

54. See, e.g., Kesselman, supra note 5. 

55. Pub. L. No. 95-256 § 3(b)(3), 92 Stat. 190 (1978). 

56. Pub. L. No. 99-592 § 2(c), 100 Stat. 3342 (1986) (codified at 29 U.S.C § 631(a)). 

57. Id. at § 6(a) and (b), 100 Stat. 3344. See also Crozier, 11 F.3d at 969 (reviewing history 
of tenured college professor exception). As of the final submission of this article, a bill is 
pending in Congress that would restore this exemption. S. 153, 105th Cong. (1997). 

58. H.R. REP. No. 99-756, at 2-8 (1986). 

59. Id. at 2, 6, 7. 

60. Id. at 3. 

61. 460 U.S. 226, 103 S. Ct. 1054 (1983). 
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a state-employed game warden at age fifty-five. Without deciding whether 
the mandatory retirement policy was valid under the ADEA, the Court 
observed that the state need not abandon the physical fitness purpose of its 
policy if it could demonstrate the need for the policy in a “more 
individualized and careful manner than would otherwise be the case... .”” 
In this context, the Court specifically referenced the BFOQ defense, but 
made no mention of the RFOA language.™ 

Following the Wyoming case, the EEOC stepped up its enforcement efforts 
against mandatory retirement requirements by state and local governmental 
entities.* Reacting to the pressure it subsequently felt from those entities, 
Congress enacted a temporary exception for firefighters and law 
enforcement officers as part of the 1986 amendments.” This exception 
required that the applicable state or local law imposing a mandatory age 
limitation be in effect as of March of 1983, and that the action be taken 
pursuant to a bona fide hiring or retirement plan. The provision contained 
an automatic repealer effective on December 31, 1993. In 1996, however, 
Congress repealed the repealer and re-enacted the exception with 
amendments allowing new retirement plans to take effect after the date of 
re-enactment.” 

Congress returned to the section 4(f)(2) exception for seniority and benefit 
plans in 1990. It was motivated, not by another concern with mandatory 
retirement, but rather by a Supreme Court decision that interpreted the 


section as allowing reduced benefits based on age alone so long as the plan 
in question was not “used as a subterfuge for age discrimination in other 
aspects of the employment relation.” Congress interpreted the decision as 
“permit[ting] arbitrary age discrimination in employee benefit plans.” It 





62. Id. at 239, 103 S. Ct. at 1062. 

63. Id. at 240, 103 S. Ct. at 1062. 

64. See Roche v. City of Chicago, 24 F.3d 882, 883 (7th Cir. 1994) (commenting on 
increased enforcement effort); Knight v. Georgia, 992 F.2d 1541, 1544 (11th Cir. 1993) (same). 

65. Pub. L. No. 99-592 § 3(a), 100 Stat. 3342 (1986) (codified at 29 U.S.C. § 623(j) (1994)). 
Cases construing this exception include Roche, 24 F.3d at 885-86 (finding the exception not 
applicable because law not in effect as of March of 1983); Knight, 992 F.2d at 1545-46 (drawing 
on “subterfuge” language in section 4(f)(2) to construe similar language in 4(j) exception); EEOC 
v. Illinois, 986 F.2d 187 (7th Cir. 1993) (holding exception applies); EEOC v. New York, 846 F. 
Supp. 306, 310 (S.D.N.Y. 1994) (holding that exception does not apply). 

66. Pub. L. No. 99-592 § 3(b), 100 Stat. 3342 (1986). 

67. Pub. L. No. 104-208 § 119(1)(a), (b), 110 Stat. 3009-23 (1996). The exception was 
reenacted under its former ADEA section number, 4(j), 29 U.S.C. § 623(j). The amendments also 
require the Secretary of Health and Human Services to conduct a study of available 
performance tests for law enforcement officers and firefighters, to issue advisory guidelines 
regarding the use of such tests within four years, and thereafter to issue regulations. Once the 
regulations are issued, employers seeking exemption are required to offer law enforcement 
officers and firefighters an annual opportunity to demonstrate their fitness before any 
terminations. Id. 

68. Public Employees Retirement Sys. of Ohio v. Betts, 492 U.S. 158, 180, 109 S.Ct. 2854, 
2868 (1989). 

69. S. REP. NO. 101-263, at 5 (1990). 
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responded with amendments requiring an employer to establish that any 
difference in benefit treatment for older employees be cost justified.” 

In sum, Congress has demonstrated a determined effort to eradicate 
arbitrary age discrimination, and especially arbitrary discrimination leading 
to mandatory age limitations. It has shown flexibility by recognizing a need 
for exceptions for various professions and types of employees throughout 
the years. At no time, however, has it redefined the focus of the ADEA to 


cover anything but discrimination for which there is in fact no good faith 
basis. 


I]. ELEMENTS OF A TYPICAL ADEA VIOLATION 


For the most part,”’ Congress has left it to the courts to develop the 
procedural and evidentiary rules for establishing an ADEA violation. The 
courts in turn have developed several sets of rules depending upon the 
context in which the claimed violation arises. 

In most cases, the plaintiff has little or no direct evidence of age 
discrimination and is forced to rely upon circumstantial evidence.”” When 
this is the case, the courts have imported Title VII’s” burden and proof rules 
to the ADEA.” Title VII’s rules were developed in three main Supreme 
Court cases,” referred to hereinafter as “the McDonnell Douglas test.” This 





70. See 29 U.S.C. § 623(f)(2)(B) (1994). Congress made a variety of other changes in 1990, 
including the enactment of specific rules for employees waiving their rights under the ADEA. 
29 U.S.C. § 626(f). See EEOC v. Johnson & Higgins, Inc., 91 F.3d 1529, 1535 (2d Cir. 1996), for 
an interpretation of the waiver amendments. See also EEOC v. Board of Governors of State 
Colleges and Univs., 957 F.2d 424, 431 (7th Cir. 1992) (holding that unions cannot waive 
employees’ ADEA rights through collective bargaining). 

71. The 1990 amendments to the ADEA exhibit one exception. In Betts, the Supreme Court 
ruled that the employee bears the burden of proving that the benefit plan in question is a 
subterfuge. 492 U.S. at 180, 109 S. Ct. at 2868. The 1990 amendments placed the burden back 
on the employer to show that a discriminatory benefit plan is lawful. See 29 U.S.C. § 623(f)(2). 

72. The Supreme Court has observed that “[t]here will seldom be ‘eyewitness’ testimony 
as to the employer’s mental processes.” United States Postal Service Bd. of Governors v. Aiken, 
460 U.S. 711, 716, 103 S. Ct. 1478, 1482 (1983), quoted in Gaworski v. ITT Commercial Finance 
Corp., 17 F.3d 1104, 1108 (8th Cir. 1994). 

73. Title VII of the Civil Rights Act of 1964 is codified at 42 U.S.C. §§ 2000e to e-17 (1994). 

74. In O’Connor v. Consolidated Coin Caterers Corp., 116 S. Ct. 1307, 1310 (1996), the 
Supreme Court observed that “[w]e have never had occasion to decide whether that application 
of the Title VII rule to the ADEA context is correct.” The Court nevertheless assumed that it 
was for purposes of this case, because the parties did not contest the point. 

75. The first was McDonnell Douglas Corp. v. Green, 411 U.S. 792, 93 S. Ct. 1817 (1973). 
The Court here set forth the minimum necessary for a prima facie case in a race discrimination 
hiring situation. The plaintiff must demonstrate: 

(i) that he belongs to a racial minority; (ii) that he applied and was qualified for a job 
for which the employer was seeking applicants; (iii) that, despite his qualifications, 
he was rejected; and (iv) that, after his rejection, the position remained open and the 
employer continued to seek applicants from persons of [the] complainant's 
qualifications. 
Id. at 802, 93 S. Ct. at 1824. Once the plaintiff has done so, the burden then shifts “to the 
employer to articulate some legitimate, nondiscriminatory reason for the employee's rejection.” 
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test requires that the plaintiff first establish a prima facie case. In the 
employment discrimination context, the prima facie case has been said to 
be more of a weak rebuttable presumption than evidence from which an 
ultimate fact may be inferred.” In an ADEA hiring case, the prima facie 
case consists of a showing that (1) the plaintiff is a member of the protected 
class, i.e., is at least forty years old; (2) the plaintiff was not hired; (3) he was 
qualified for the position; and (4) the employer filled the position with a 
younger applicant.” In a firing case, the elements are similar except that 
the plaintiff must show that he was fired and replaced by a younger person, 
or at least fired under circumstances giving rise to an inference of age 
discrimination.” In a reduction-in-force termination situation, where the 
plaintiff is not actually replaced, the test is modified to require the plaintiff 
either to show that younger persons were retained in the same position” or 





Id. In the second case, Texas Department of Community Affairs v. Burdine, 450 U.S. 248, 101 
S. Ct. 1089 (1981), the Court elaborated on the burden-shifting procedure. It observed that the 
plaintiff retains the burden of persuasion and that the burden shifting to the defendant is one 
of “production” to rebut the prima facie case. Id. at 256, 101 S. Ct. at 1095. Once that is 
accomplished, the presumtion of discrimination that arose by virtue of the prima facie showing 
“drops from the case” and the plaintiff must focus on the defendant’s proffered explanation. 
Id. at 256 n.10, 101 S. Ct. at 1095 n.10. In the third case, St. Mary’s Honor Center v. Hicks, 509 
U.S. 502, 113 S. Ct. 2742 (1993), the Court ruled that the plaintiff's success in undermining the 
defendant's proffered explanation for its conduct is not necessarily sufficient to entitle the 
plaintiff to a judgment. 

76. The Court noted in Burdine: 

The phrase “prima facie case” not only may denote the establishment of a legally 
mandatory, rebuttable presumption, but also may be used by courts to describe the 
plaintiffs burden of producing enough evidence to permit the trier of fact to infer the 
fact at issue .... McDonnell Douglas should have made it apparent that in the Title 
VII context we use “prima facie case” in the former sense. 

450 U.S. at 254 n.7, 93 S. Ct. at 1094 n.7. 

77. Ellis v. United Airlines Inc., 73 F.3d 999, 1004 (10th Cir. 1996); Kralman v. Illinois 
Dep't of Veterans’ Affairs, 23 F.3d 150, 153-54 (7th Cir. 1994) (discussing variations on the 
fourth item noted in the text); Austin v. Cornell Univ., 891 F. Supp. 740, 746 (N.D.N.Y. 1995). 
Under O’Connor v. Consolidated Coin Caterers Corp., 116 S. Ct. 1307 (1996), a discharge case, 
it is not necessary that the person replacing the plaintiff, or hired in the plaintiff's stead, be 
under 40 years old, although the wider the disparity in age the easier the inference of age 
discrimination. 

78. Nelson v. J.C. Penney Co., 75 F.3d 343, 345 (8th Cir. 1996) (noting that the fourth 
element is that the plaintiff's employer simply “attempted to replace him,” but if the plaintiff 
was replaced by an older person, there could be no age discrimination); Anderson v. Baxter 
Healthcare Corp., 13 F.3d 1120, 1122 (7th Cir. 1994) (same); Stetson v. NYNEX Serv. Co., 995 
F.2d 355, 359 (2d Cir. 1993) (“under circumstances giving rise to an inference of age 
discrimination . . . .”); Schwarz v. Northwest lowa Community College, 881 F. Supp. 1323, 1337 
(N.D. Ia. 1995) (determining the fourth element is “employer replaced or attempted to replace 
the plaintiff with a younger person ....”). In Greene v. Safeway Stores, Inc., 98 F.3d 554, 560 
(10th Cir. 1996), the court left open the possibility that in an “extraordinary” situation—such 
as where the replacement was not expected to stay very long—replacement by an older 
employee could be sufficient for a prima facie case under the McDonnell Douglas test. 

79. Blistein v. St. John’s College, 74 F.3d 1459, 1470 (4th Cir. 1996); Mathews v. 
Commonwealth Edison Co., 941 F. Supp. 721, 725 (1996) (holding that plaintiff must show that 
“employees not in the protected class were treated more favorably”). 
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to come forward with some “additional evidence that age was a factor in [the 
plaintiff's] termination.” Other modifications are necessary where the job 
action involves a refusal to promote,” discrimination in other terms of 
employment,” or a constructive discharge.” 

Once the plaintiff presents a prima facie case, the burden shifts to the 
employer to produce admissible evidence articulating a legitimate, 
nondiscriminatory reason for its job action.** The employer’s burden of 
production has been described as “exceedingly light.” Credibility is not an 
issue at this stage.*° Common reasons articulated by an employer include 
the plaintiffs unsuitability or lack of competence,” economic factors,” and 
various other policy reasons.” The reason offered is not required to amount 





80. Bialis v. Greyhound Buses, Inc., 59 F.3d 759, 763 (8th Cir. 1995). See also Barnes v. 
Gencorp, 896 F.2d 1457, 1465 (6th Cir. 1990) (showing McDonnell Douglas factors in reduction- 
in-force situation are not sufficient). The Seventh Circuit applied a “tip-the-balance” type test 
in Testerman v. EDS Technical Products Corp., 98 F.3d 297, 303-04 (7th Cir. 1996). 

81. Moody v. Department of Educ., 883 F. Supp. 624, 629 (M.D. Ala. 1995) (prima facie 
elements included that the plaintiff was not promoted and “a person outside the protected 
group [i.e., under 40] was promoted instead”). 

82. Roxas v. Presentation College, 885 F. Supp. 1323, 1328 (D.S.D. 1995) (noting that where 
the plaintiff was denied a paid sabbatical, his prima facie case included showing that the 
defendant “awarded a sabbatical leave to a person with plaintiffs qualifications”). 

83. Greenberg v. Union Camp Corp., 48 F.3d 22, 27 (1st Cir. 1995) (holding plaintiff must 
show that new working conditions were so unpleasant that a reasonable person would have 
resigned); Barrow v. New Orleans Steamship Assoc., 10 F.3d 292, 297 (5th Cir. 1994) 
(discussing factors relevant to showing constructive discharge as part of prima facie case); Davis 
v. University of Chicago Hosps., 1996 WL 66120 at *3 (N.D. Ill. Feb. 9, 1996) (discussing what 
constitutes a discharge and gives examples). 

84. Burdine, 450 U.S. 248, 254-55, 93 S. Ct. 1817, 1094-95. See, e.g., Wolf v. Buss 
(America) Inc., 77 F.3d 914, 919 (7th Cir. 1996). 

85. Batey v. Stone, 24 F.3d 1330, 1334 (11th Cir. 1994) (quoting Meeks v. Computer Assocs. 
Int'l, 15 F.3d 1013, 1019 (11th Cir. 1994)). 

86. Hicks, 509 U.S. at 508-09, 113 S. Ct. at 2748. 

87. See, e.g., Cliff v. Board of Sch. Comm'rs, 42 F.3d 403, 411-12 (7th Cir. 1995) (upholding 
summary judgment for school district based on its evidence that the plaintiff was an ineffective 
teacher); Austin v. Cornell Univ., 891 F. Supp. 740, 747 (N.D.N.Y. 1995) (discussing employer's 
refusal to re-hire plaintiffs based on their poor performance and reorganization of operation; fact 
issues precluded summary judgment). 

88. See, e.g., Allen v. Diebold Inc., 33 F.3d 674, 679 (6th Cir. 1994) (finding defendant's 
replacement of plaintiffs with younger, less costly workers did not state ADEA claim); Kelly v. 
Drexel Univ., 907 F. Supp. 864, 875 (E.D. Pa. 1995) (observing in reduction-in-force case, court 
observes that “[e]conomic necessity is a legitimate, nondiscriminatory reason for employment 
decisions “). 

89. See, e.g., Ellis v. United Airlines, Inc., 73 F.3d 999, 1005 (10th Cir. 1996) (even if the 
plaintiffs established a prima facie case, summary judgment for defendant would be upheld 
because refusal to hire was based on defendant’s weight standards); Kralman v. Illinois Dep't 
of Veterans’ Affairs, 23 F.3d 150, 157 (7th Cir. 1994) (rejecting plaintiff's job application because 
defendant gave hiring preference to a veteran); Roxas v. Presentation College, 885 F. Supp. 
1323, 1328 (D.S.D. 1995) (although plaintiff established a prima facie case, the defendant's 
rejection of his application for a paid sabbatical was based upon deficiencies in the application 
submitted). 
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to good cause” or be based upon a reasonable business policy.” It need 
only be nondiscriminatory. 

If the employer carries its burden, the plaintiff must then present 
evidence that the employer’s proffered reason is a mere pretext and 
unworthy of credence.” In presenting such evidence, the plaintiff cannot 
simply rely upon his prima facie case.** Rather, “there must be some 
additional evidence beyond the elements of the prima facie case to support 
a finding of pretext.”** Up to this point, the case is disposable through 
summary judgment. Once the plaintiff presents admissible evidence of 
pretext, however, a fact issue is presented and the case must be tried. The 
presumption of discrimination that accompanied the plaintiffs prima facie 
case “simply drops out of the picture.”® The trial is thus not limited to the 
issue of pretext. The plaintiff has the burden of persuasion with respect to 
all the elements of his case. In particular, he must demonstrate “that the 
defendant intentionally discriminated against [the plaintiff].”"’ A finding 
of pretext by the fact finder may, along with plaintiff's other evidence, be 
sufficient to allow an inference of intentional discrimination; that finding 
alone, however, does not compel a judgment for the plaintiff.” 





90. Visser v. Packer Eng’g Assocs., Inc., 924 F.2d 655, 657 (7th Cir. 1991) (determining “the 
age discrimination law does not protect an older employee from being fired without good 
cause”). 

91. Ellis, 73 F.3d at 1006 (noting “an employer’s exercise of erroneous or even illogical 
business judgment” does not constitute an ADEA violation); Gaworski v. ITT Commercial Fin. 
Corp., 17 F.3d 1104, 1110 (8th Cir. 1994) (“[T]he ADEA is not intended to be used as a means 
of reviewing the propriety of a business decision ....” Jd. quoting Jorgensen v. Modern 
Woodmen of America, 761 F. 2d 502, 505 (8th Cir 1985)). 

92. Burdine, 450 U.S. at 255-56, 101 S. Ct. at 1094-95.. 

93. Monaco v. Fuddruckers Inc., 1 F.3d 658, 661 (7th Cir. 1993). 

94. Krenik v. County of Le Sueur, 47 F.3d 953, 959 (8th Cir. 1995). The evidence may 
demonstrate that the employer was more likely than not motivated by a discriminatory reason, 
or it may challenge the credibility of the employer's explanation. Coleman v. Navistar Int'l 
Transp. Corp., 1995 WL 238655 at *4 (N.D.Ill. 1996). The plaintiff must show that each reason 
offered by the employer is a pretext, although if the reasons are sufficiently intertwined, a 
successful attack on one may call the others into doubt. Wolf v. Buss (America) Inc., 77 F.3d 
914, 920 (7th Cir. 1996). 

95. See Gaworski, 17 F.3d at 1109 (8th Cir. 1994) (finding that if there is evidence sufficient 
to reject the defendant’s proffered measures for its actions, then there is sufficient evidence to 
go to a jury); Anderson v. Baxter Healthcare Corp., 13 F.3d 1120, 1123 (7th Cir. 1994). 

96. St. Mary’s Honor Ctr. v. Hicks, 509 U.S. 502, 511, 113 S. Ct. 2742, 2749 (1993); Ryther 
v. KARE 11, 108 F.3d 832, 837 (8th Cir. 1997) (holding that “when the employer produces a 
nondiscriminatory reason for its actions, the prima facie case no longer creates a legal 
presumption of unlawful discrimination”). 

97. Hicks, 509 U.S. at 517, 113 S.Ct. at 2753, quoting Burdine, 450 U.S. at 253, 93 S. Ct. at 
1093. 

98. Id.; Nelson v. Boatmen’s Bancshares, Inc., 26 F.3d 796, 801 (8th Cir. 1994) (holding that 
the plaintiff “must do more than simply discredit an employer’s nondiscriminatory explanation; 
he must also present evidence capable of proving that the real reason for his termination was 
discrimination based on age”); Anderson, 13 F.3d 1120, 1123-24. 
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The McDonnell Douglas “minuet”™ is applicable where the plaintiff has 
only circumstantial or indirect evidence of discrimination. If the plaintiff 
can adduce direct evidence, then a more traditional order of proof applies. 

The Supreme Court first rejected application of the McDonnell Douglas 
analysis in an ADEA direct-evidence context in Trans World Airlines, Inc. v. 
Thurston.” An airline policy explicitly denied seniority “bumping” 
privileges to airline captains who reached 60 years old, but allowed such 
privileges to younger captains. While the airline argued that the plaintiffs 
failed to make out a prima facie case under the McDonnell Douglas test, the 
Court held that they did not have to because there was “direct evidence of 
discrimination” in that the policy was “discriminatory on its face.”*” 

Cases involving direct evidence of discrimination appear to fall into two 
groups. One is the “mixed motive” situation which involves “a mixture of 
legitimate and illegitimate motives” for the job action."” In this type of case 
the plaintiff's prima facie case is sufficiently revealing of a discriminatory 
animus that the McDonnell Douglas presumption is not necessary to shift 
the burden of production. Rather, after the plaintiff states his case, the 
employer can prevail only by showing through a preponderance of the 
evidence that it would have made the same decision even if the illegitimate 
factor had not played a role.** The burden of persuasion remains on the 
plaintiff to show discrimination, but the employer has the burden of 
persuasion with respect to its defense, which four members of the Supreme 
Court have deemed an “affirmative defense.”*” Because this analytical 





99. See Deborah C. Malamud, The Last Minuet: Disparate Treatment After Hicks, 93 MICH. 
L. REV. 2229 (1995). 

100. 469 U.S. 111, 105 S. Ct. 613 (1985). 

101. Id. at 121, 105 S. Ct. at 621-22. 

102. Price Waterhouse v. Hopkins, 490 U.S. 228, 247, 109 S. Ct. 1775, 1788 (1989). This was 
a Title VII case in which no majority opinion was reached. The quote in the text is from the 
plurality opinion. The opinion distinguished mixed motive cases from the McDonnell Douglas 
situation, which, said the plurality, involves “either a legitimate or an illegitimate set of 
considerations.” Id., 109 S. Ct. at 1789 (emphasis in original). 

103. Johnson v. New York, 49 F.3d 75, 79 (2d Cir. 1995) (finding that where there is direct 
evidence of disparate treatment, “the McDonnnell Douglas search for a motive is unnecessary 
and therefore inapplicable”); Armbuster v. Unisys Corp., 32 F.3d 768, 778 (3d Cir 1994). 

104. Price Waterhouse, 490 U.S. at 243-45, 252-53, 109 S. Ct. at 1787-88, 1792. See also 
Armbuster, 32 F.3d at 778-79 (finding in an ADEA case that the plaintiffs evidence was not of 
the “direct” variety); Radabaugh v. Zip Feed Mills, Inc., 997 F.2d 444, 448-50 (8th Cir. 1993) 
(holding in an ADEA case that the plaintiffs evidence was “direct” under Price Waterhouse); 
Sheerin v. New York State Div. of Substance Abuse Servs., 844 F. Supp. 909, 914 (N.D.N.Y. 
1994) (ruling that, in mixed motive cases, “the inquiry is whether the discriminatory criterion 
was a substantial factor in the decision making process, such that if it had been absent, a 
different decision would have been made”). 

105. Price Waterhouse, 490 U.S. at 246, 109 S. Ct. at 1788. The plurality and other opinions 
in Price Waterhouse focused on the meaning of the phrase “because of” as used in “because of 
such individual's race, color, religion, sex or national origin.” 42 U.S.C. § 2000e 2(a)(1) (1994). 
The same phrase is used in section 4(a) of the ADEA, 29 U.S.C. § 623(a) (1994) (“because of 
such individual’s age”). The justices agreed that the phrase does not mean “solely because of,” 
but seemed to disagree whether the forbidden trait could merely consist of one of several 
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framework places a heavier burden on the employer than the McDonnell 
Douglas test," the question arises as to what evidence is considered 
sufficiently “direct” to qualify. One court recognized direct evidence as 
“policy documents or statements of a person involved in the decision- 
making process that reflect a discriminatory or retaliatory animus.”*” 
Another court distinguished “[{c]Jomments which demonstrate a 
‘discriminatory animus in the decisional process’ or those uttered by 
individuals closely involved in employment decisions,” which are direct 
evidence, from “stray remarks in the workplace,’ ‘statements by 
nondecisionmakers’ or ‘statements by decisionmakers unrelated to the 
decisional process,” which are not.” Still another court suggested that, in 


deciding whether the plaintiff is entitled to a burden-shifting instruction, 
the trial court must consider all the evidence presented, including, 
somewhat paradoxically, the circumstantial evidence.” 





considerations leading to the employment decision (plurality view) or whether the phrase 
required “but for” cause. Price Waterhouse, 490 U.S. at 240-42, 109 S. Ct. at 1785-86. See Miller 
v. Cigna Corp., 47 F.3d 586, 592-94 (3d Cir. 1995), which provides a good discussion of the Price 
Waterhouse case in an ADEA context and found for a variety of reasons that a jury instruction 
limiting consideration to “sole cause” was error. See also Wolf, 77 F.3d at 919 (appearing to 
suggest that “but for” standard applies to both direct and indirect methods of proof). 

106. Sheerin, 844 F. Supp. at 914 (commenting on the “heavier burden”) 

107. Hooks v. Ernst & Young, 28 F.3d 366, 374 (3d Cir. 1994) (Title VII case), quoted in 
Kelly v. Drexel Univ., 907 F. Supp. 864, 871 (E.D. Pa. 1995) (ADEA case). The Kelly court 
further provided that: “[T]he plaintiff's evidence must directly link the decision maker's 
discriminatory animus to the adverse employment decision.” Id. 

108. Beshears v. Asbill, 930 F.2d 1348, 1354 (8th Cir. 1991) (ADEA case), quoting Price 
Waterhouse, 490 U.S. at 275, 109 S. Ct. at 1804-05. 

109. In Ostrowski v. Atlantic Mutual Insurance Companies, 968 F.2d 171, 183 (2d Cir. 1992), 
an ADEA case, the court found that the evidence “was ample to require the court to give the jury 
the Price Waterhouse burden-shifting instruction.” In so holding, the court observed that the 
direct evidence could be furnished through circumstantial evidence, if the circumstantial 
evidence were “tied directly to the alleged discriminatory aminus.” Id. at 182. The court went 
on to say that purely statistical evidence and evidence merely of the plaintiff's qualification for 
a given position would not suffice. Id. In sum, the direct evidence had to be “evidence of 
conduct or statements by persons involved in the decisionmaking process . . . directly reflecting 
the alleged discriminatory attitude . . . sufficient to permit the factfinder to infer that that 
attitude was more likely than not a motivating factor.” Id. See also Greene v. Safeway Stores, 
Inc., 98 F.3d 554, 557 (10th Cir. 1996) (finding that party may meet burden directly by 
presenting direct or circumstantial evidence of age discrimination). 

The court in Schafner v. Rush Presbyterian St. Luke’s Hospital, 1996 U.S. Dist. LEXIS 12897, 
at *18 (N.D. Ill. Sept. 3, 1996), attempted to distinguish between the type of circumstantial 
evidence supportive of a direct-evidence case and that supportive of a McDonnell Douglas type 
case. Relying on Troupe v. May Department Stores Company, 20 F.3d 734, 736 (7th Cir. 1994), 
the court identified three types of circumstantial evidence: (1) suspicious timing or ambiguous 
statements or behavior directed toward protected employees, (2) statistical or other evidence 
showing that one group of employees fares better than an employee in the protected group, and 
(3) evidence that the plaintiff was qualified but passed over in favor of someone not having the 
forbidden characteristic. The first two types of evidence are relevant to a direct-evidence case, 
the third to a McDonnell Douglas type case. 








1997] AGE DISCRIMINATION 15 


The second group of direct evidence cases involves employment policies 
that are discriminatory on their face, i.e., that overtly discriminate on the 
basis of age. In the Title VII context, the Supreme Court has suggested that 
the only defense to facially discriminatory policies based entirely upon a 
forbidden trait is the statutory BFOQ defense.’” In the Trans World Airlines 
case, the Court actually considered, and rejected, two defenses to a facially 
discriminatory age-triggered retirement policy, the BFOQ defense and the 
bona-fide-seniority-system defense.’ In so doing, it made no inference that 
these were the only defenses available. At least one recent court of appeals 
decision, however, has stated that where an employer’s termination policy 
is explicitly based on age, “the requirement is outlawed by the ADEA unless 
the [policy] is a bona fide occupational qualification.”** The Third Circuit 
Court of Appeals, while not going quite as far, has indicated that “when the 
policy itself displays the unlawful [age] categorization, the employee is 
relieved from independently proving intent.”"* What seems clear is that in 
many instances defendants will have to look to the BFOQ language™ to 
justify substantive employment decisions based solely on age. The question 
still to be addressed*” is whether any other defenses are available where the 
practice in question utilizes age as a criteria but in a nonconclusive fashion. 

A possible third method—in addition to the circumstantial and direct 
approaches—for proving age discrimination is the pattern or practice 
approach. This method is again borrowed from Title VII litigation,“* where 





110. In International Union, United Automobile, Aerospace and Agricultural Implement 
Workers of America v. Johnson Controls, Inc., 499 U.S. 187, 200, 111 S. Ct. 1196, 1204 (1991), 
the Court held that an employer’s facially discriminatory policy—one that barred all women, 
except those who were infertile, from jobs involving actual or potential lead exposure—could 
not be upheld “unless [the employer] can establish that sex is a ‘bona fide occupational 
qualification.” In so holding, the court relied in part upon Phillips v. Martin Marietta Corp., 400 
U.S. 542, 544, 94 S. Ct. 496, 498 (1971), where the Court held again that the BFOQ exception 
might justify an employment policy that discriminated on the basis of sex, if the record were 
adequately developed. See also EEOC v. Elgin Teachers Assoc., 780 F. Supp. 1195, 1197 (N.D. 
Ill. 1991), where the court observed that Johnson Controls “implies that explicit facial 
discrimination constitutes a direct form of disparate treatment which requires the employer to 
establish a bona fide occupational qualification.” The court held that the policy challenged in 
that case, however, was not facially discriminatory. 

111. 469 U.S. at 122-25, 105 S. Ct. at 622-23. Similarly, in EEOC v. Wyoming, 460 U.S. 226, 
240, 103 S. Ct. 1054, 1062 (1983), the Court said that the mandatory retirement of game 
wardens at age 55 could be sustained if the state could demonstrate that age is a BFOQ. The 
Court did not, however, consider the RFOA language or other defenses or otherwise indicate 
that this was the only available defense. 

112. Johnson v. New York, 49 F.3d 75, 80 (2d Cir. 1995). 

113. DiBiase v. Smithkline Beecham Corp., 48 F.3d 719, 726 (3d Cir.), cert. denied, 116 S. 
Ct. 306 (1995). 

114. See infra notes 155-85 and accompanying text for a more detailed discussion of the 
BFOQ defense. 

115. See infra notes 223-276 and accompanying text. 

116. Cooper v. Federal Reserve Bank of Richmond, 467 U.S. 867, 875-81, 104 S. Ct. 2794, 
2799-2802 (1984) (discussing pattern-or-practice theory in general and holding that a judgment 
in a race-discrimination class that determined that an employer did not engage in a pattern or 
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its use is rooted in express statutory authorization.’ Statistical evidence 
is frequently used to establish a practice or pattern of discrimination.” The 
case law is not entirely consistent whether, on the one hand, demonstrating 
a pattern or practice merely goes to support a prima facie case under 
McDonnell Douglas" or a direct-evidence type of analysis,’ or whether, on 
the other hand, the pattern-or-practice evidence is an independent basis for 
showing age discrimination.” 





practice of discrimination did not bar class members from making subsequent individual 
claims). A possible fourth method of establishing ADEA liability, based on an age-based hostile 
work environment, appears to have been recognized for the first time in Crawford v. Medina 
General Hospital, 96 F.3d 830 (6th Cir. 1996). This approach is also borrowed from Title VII. 

117. Section 707(a) of the Civil Rights Act of 1964, (codified at 42 U.S.C. § 2000e-6(a)) 
authorizes government lawsuits where the defendants are “engaged in a pattern or practice of 
resistance to the full enjoyment of any of the rights secured” by the act. 

118. See, e.g., Mangold v. California Public Utilities Comm’n, 67 F.3d 1470, 1476 (9th Cir. 
1995) (accepting argument in ADEA case that statistics could be “used as evidence to prove 
intentional discrimination under a ‘pattern and practice’ disparate treatment theory”); 
Verbraeken v. Westinghouse Elec. Corp., 881 F.2d 1041, 1045 (11th Cir. 1989) (holding plaintiff 
may establish prima facie case of age discrimination by statistical proof of a pattern of 
discrimination). 

119. Hanebrink v. Brown Shoe Co., 110 F.3d 644, 646 (8th Cir. 1997) (suggesting that 
statistical evidence may be used as part of what appears to be a McDonnell Douglas type 
analysis); Kuhn v. Ball State Univ., 78 F.3d 330, 332, (7th Cir. 1996) (observing in what appears 
to be a McDonnell Douglas analysis that the plaintiff could have, but did not, use statistical tools 
to prove his case); Fisher v. Vassar College, 70 F.3d 1420, 1450 (2d Cir. 1995) (regarding pattern- 
or-practice statistical evidence under McDonnell Douglas as an alternative to direct evidence); 
Barnes v. Gencorp Inc., 896 F.2d 1457, 1466-68 (6th Cir. 1990) (considering the plaintiffs 
statistical proof as part of its McDonnell Douglas analysis). 

120. See, e.g., Greene v. Safeway Stores, Inc., 98 F.3d 554, 561 (10th Cir. 1996) (using 
statistical data in support of direct-evidence case). Statistical pattern-or-practice evidence does 
not alone constitute direct evidence so as to invoke the direct-evidence procedures. Sheerin 
v. New York State Div. of Substance Abuse Servs., 844 F. Supp. 909, 915 (N.D.N.Y. 1994) 
(finding “purely statistical evidence . . . would not suffice to satisfy Price Waterhouse,” i.e., the 
direct-evidence burden-shifting procedure). 

121. Many cases seem to regard it as an independent basis. See Mangold, 67 F.3d at 1476; 
Mooney v. Aramco Services Co., 54 F.3d 1207, 1219-21 (5th Cir. 1995) (considering pattern or 
practice claim apart from any McDonnell Douglas considerations); Verbraeken, 881 F.2d at 1045 
(listing three methods to establish a prima facie case: direct, McDonnell Douglas, and statistical 
proof of a pattern of discrimination); EEOC v. Western Elec. Co., 713 F.2d 1011, 1016-19 (4th 
Cir. 1983) (finding the pattern or practice claim is considered independently of the McDonnell 
Douglas claim); Sperling v. Hoffmann-LaRoche, Inc., 924 F. Supp. 1346, 1358 (D.N.J. 1996) 
(holding that once court finds pattern or practice, prospective relief is justified without any 
further evidence); Moody v. Department of Educ. of State of Ala., 883 F. Supp. 624, 629, affd, 
77 F.3d 498 (11th Cir.), cert. denied, 117 S. Ct. 175 (1996) (adopting Verbraeken’s three methods 
for establishing a prima facie case). 

The foregoing cases consider the optional use of statistical evidence in the context of a 
disparate treatment analysis. Statistical evidence is clearly necessary as a basis for a disparate 
impact claim. See, e.g., Kelleher v. Aerospace Community Credit Union, 1996 U.S. Dist. LEXIS 
13336, at *13 (E.D. Mo. July 2, 1996) (quoting Watson v. Fort Worth Bank & Trust, 487 U.S. 977, 
994-95, 108 S. Ct. 2777, 2788-89 (1988)) (holding that in a disparate impact case the plaintiff 
must offer statistical evidence to show that the neutral practice in question has caused an 
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In any event, to the extent that pattern-or-practice evidence is a separate 
method, introducing such evidence gives rise to a presumption that 
individual plaintiffs similarly situated to persons to whom the evidence is 
applicable, were discriminated against on the basis of age.” The plaintiff 
is obligated to demonstrate the pattern or practice by a preponderance of the 
evidence. Once he has done so the burden shifts to the defendant to 
establish, again by a preponderance, that it would have terminated the 
plaintiff even if it had not maintained the pattern or practice.” A 
determination of pattern or practice justifies an award of prospective 
injunctive relief as to a plaintiff or plaintiff class, although more 
particularized evidence is necessary to obtain further relief on behalf of an 
individual plaintiff.’* 

With the basic approaches to pursuing liability under the ADEA now 
established, the path is clear to examine if any room exists for the use of age 
limitations by employers where the employer’s policy is based upon a good 
faith concern over non-age considerations. 


III]. IMPACT OF THE RFOA EXCEPTION 


The legislative history of the ADEA indicates that the Act is directed to 
age restrictions lacking a reasonable basis. Accordingly, one would expect 
reasonable, empirically-based age restrictions to be legal. This theme, 
however, although well-embedded in the legislative history, does not appear 


to have translated well in the legislation. Section 4(a) of the ADEA™ as 
drafted broadly prohibits age discrimination. Reasonable age restrictions 
are dealt with as exceptions to the broad general prohibition. Thus, an age 
restriction that might under any objective standard appear reasonable, 
would still probably be illegal unless it can find refuge in one of the ADEA’s 
exceptions. ’”° 


A. Identifying the ADEA Exceptions 


The ADEA contains a variety of express exceptions and other provisions 
that have the effect of permitting age or age-related restrictions under 
appropriate circumstances. 





adverse impact in the protected group). As discussed below, however, disparate impact claims 
are of questionable validity under the ADEA. See infra notes 197-208 and accompanying text. 

122. Cooper v. Federal Reserve Bank of Richmond, 467 U.S. 867, 875-76, 104 S. Ct. 2794, 
2799-2800 (1984); Mooney, 54 F.3d at 1219 (5th Cir. 1995) (adopting Cooper in an ADEA 
context). 

123. Mooney, 54 F.3d at 1219 and n.18. 

124. Cooper, 467 U.S. at 875-76, 104 S. Ct. at 2799-2800 (1984). 

125. 29 U.S.C. § 623(a) (1994). 

126. See EEOC v. Johnson & Higgins, Inc., 91 F.3d 1529, 1541 (2d Cir. 1996) (finding that 
the RFOA defense is not an exception for policies that “explicitly but reasonably discriminate 
based on age,” and further noting that the defendant’s “benign intentions” relating to its 
mandatory retirement policy were “irrelevant”). 


. 
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As noted above,” one early exception to the ADEA was for state and 
federal employees. While this exception was largely eliminated with the 
1974 amendments, several categories of federal employees and persons 
subject to direct federal regulation remain exempt. These include federal 
firefighters, air traffic controllers, federal law enforcement officers, certain 
employees of the Foreign Service and CIA,” airline pilots,’”® and uniformed 
personnel in the military*” and military reserves.’** The courts have 
acknowledged that the federal age limits for these types of positions may not 
always have been necessary*” and may have been set as a result of the kind 
of age stereotyping that was the target of the ADEA.’ Nevertheless, the 
only limit on the setting of federal age requirements in these exempt 
categories appears to be the equal protection clause’s rational basis test,’** 
while the much stricter BFOQ standard*® under the ADEA has been held to 
apply to comparatively employed nonfederal employees.’ A certain 
hypocrisy at the federal level seems evident from the decisions.**” 

Some of the other provisions providing an exception are definitional in 
nature. For example, section 12(a) of the ADEA as currently drafted*” limits 
its application to persons who are at least forty years of age. Age 





127. See supra notes 36-38 and accompany text. 

128. Johnson v. Mayor and City Council of Baltimore, 472 U.S. 353, 357, 105 S. Ct. 2717, 
2719-20 (1985); H.R. REP. NO. 99-756 at 3 (1986), reprinted in 6 U.S.C.C.A.N. at 5629 (1986). 

129. Western Airlines v. Criswell, 472 U.S. 400, 404, 105 S. Ct. 2743, 2746-47 (1985); 14 
C.F.R. § 121.383(c) (1996). 

130. Kawitt v. United States, 842 F.2d 951, 953-54 (7th Cir. 1988) (determining that 
“[{mlilitary efficency demands that the services have a free hand in establishing age ceilings 
designed to ensure that the nation’s soldiers, sailors, and airmen are young and fit enough to 
meet the challenges of military service”). 

131. Helm v. California, 722 F.2d 507, 509 (9th Cir. 1983) (holding “[t]he ADEA does not 
apply to military reservists”). In Frey v. State of California, 982 F.2d 399, 404 (9th Cir. 1993), 
the Ninth Circuit held that the ADEA does not apply to state military departments either, based 
on the definition of “employer” in 29 U.S.C. § 630(b) (1994). 

132. See, e.g., Kawitt, 842 F.2d at 954 (observing that “it is hardly to be supposed that youth 
and physical fitness are prime credentials for service in the legal departments of the armed 
forces,” but holding that the ADEA did not apply anyway to an applicant for a legal office in the 
Naval Reserves). 

133. Johnson, 472 U.S. at 368, 105 S. Ct. at 2725 (1985) (holding that a requirement that 
federal fire fighters retire at age 55 did not establish that age as a BFOQ for nonfederal fire 
fighters). 

134. Riggin v. Office of Senate Fair Employment Practices, 61 F.3d 1563, 1571 (Fed. Cir. 
1995) (applying equal protection to a requirement that Capitol police officers retire at age 55); 
Orzel v. City of Wauwatosa Fire Dep't, 697 F.2d 743, 749 (7th Cir. 1983) (finding federal 
retirement schemes “need only be rationally related to a permissible government objective,” 
while state schemes must pass muster under the ADEA). 

135. See infra discussion of the BFOQ test, notes 155-85, and accompanying text. 

136. See supra notes 132, 133, and 134. 

137. In Western Air Lines v. Criswell, 472 U.S. 400, 105 S. Ct. 2743 (1985), for example, 
discussed infra notes 140-54, the Court accepted the FAA’s age 60 retirement rule for pilots with 
little comment, but said that, while that rule was relevant to the air line’s similar age policy for 
flight engineers, it was not conclusive. Id. at 418, 105 S. Ct. at 2754-55. 

138. 29 U.S.C § 631(a) (1994). 
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discrimination directed to persons under forty is thus not prohibited. The 
prohibitions of section 4 also apply only to prohibit “employers” from 
discriminating against employees or potential employees. Section 11(b) 
defines “employer” as an entity having twenty or more employees.’” 
Employers having fewer employees are not affected by the ADEA. 

The definition of “employee” on the other hand, excludes publicly 
elected officials, persons appointed to the personal staff such officials, and 
appointees on the “policy making level . . . with respect to the exercise of 
the constitutional or legal powers of the office.” Appointed state court 
judges have been held to qualify for this exclusion, and state limitations on 
the ages of such judges have thus been upheld.**’ Similarly, the ADEA has 
been held inapplicable to directors and officers of a corporation, as well as 
to partners, on the ground that they are not employees; at least for directors 
and officers, however, if the individual is also an employee, the ADEA will 
apply to the person’s employment status.’ 

The recent re-enactment of section 4(j)'s exception for firefighters and law 
enforcement officers has already been discussed,'** as has section 12(c)’s 
exception for persons “in a bona fide executive or a high policy making 
position.”"* As to the latter, a 1980 Supreme Court case held that a 
university’s full-time faculty members are managerial employees for 
purposes of the National Labor Relations Act.” Based in part on this case, 
it has been argued that section 12(c) may provide a basis for educational 


institutions to maintain a uniform retirement requirement for tenured 
faculty, even in the absence of express exemption for tenured faculty 


members.’ The provision otherwise makes it possible to require the 


retirement of higher-level employees, despite the fact that the employees 
may spend some time on non-managerial tasks.’*’ 





139. Id. § 630(b) (1994). 

140. Id. § 630(f) (1994). 

141. Gregory v. Ashcroft, 501 U.S. 452, 464-67, 111 S. Ct. 2395, 2402-04 (1991); EEOC v. 
Massachusetts, 858 F.2d 52, 57-58 (1st. Cir 1988). 

142. EEOC v. Johnson & Higgins, Inc., 91 F.3d 1529, 1537-40 (2d Cir. 1996) (applying ADEA 
to directors who are also employees); Hyland v. New Haven Radiology Associates, 794 F.2d 
793, 796, 797 (2d Cir. 1986) (finding the ADEA and other antidiscrimination statutes apply to 
persons who are both officers and employees, but they “do not extend to those who properly 
are classified as partners”); Zimmerman v. North Am. Signal Co., 704 F.2d 347, 352 (7th Cir. 
1983) (concluding that “[wJe do not believe Congress intended the term ‘employee’ to include 
persons who are no more than directors of a corporation or unpaid, inactive officers”). See also 
Simpson v. Ernst & Young, 100 F.3d 436, (6th Cir. 1996), cert. denied, 117 S. Ct. 1862 (1997) 
(holding that an accountant who has title of “partner” in large accounting firm but who 
exercises none of the traditional duties of a partner is an employee for purposes of the ADEA) 

143. 29 U.S.C. § 623(j) (1994). See also supra notes 64-67 and accompanying text. 

144. 29 U.S.C. § 631(c) (1994). See also supra notes 48-50 and accompanying text. 

145. NLRB v. Yeshiva University, 444 U.S. 672, 100 S. Ct. 856 (1980). 

146. Kesselman, supra note 5, at 225-26. See supra notes 51-57 and accompanying text. 

147. Passer v. American Chem. Soc’y, 935 F.2d 322, 326-28 (D.C. Cir. 1991). The court 
applied the regulations under the Fair Labor Standards Act for determining whether the 
employee in question was a “bona fide executive.” See 29 C.F.R. § 541.1 (1996). The court also 
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The other main exceptions to the ADEA are contained in section 4(f). 
These include limited allowances for observing the terms of a bona fide 
seniority system or an employee benefit plan,’ and for work in a foreign 
country.”° In addition, section 4(f)(1) contains the BFOQ and RFOA 
exceptions,’ and section 4(f)(3) allows an employer “to discharge or 
otherwise discipline an individual for good cause.” 

Most of the ADEA’s exceptions apply in limited and specialized fact 
situations. The only exceptions of general applicability are the latter three, 
i.e., the BFOQ, RFOA and “good cause” exceptions. Thus, to the extent that 
reasonable age-related restrictions are permissible in the face of section 
4(a)’s broad proscriptions, employers for the most part must rely on one of 
these latter exceptions. “Good cause,” moreover, is one form of RFOA.””* As 
mentioned earlier,“* an employer need not have good cause to justify an 
employment decision, but good cause is always sufficient under the ADEA. 
Because good cause constitutes a factor other than age, it will be considered 
as part of the RFOA exception, and the discussion below will focus on the 
BFOQ and RFOA exceptions. 


B. The BFOQ Defense 


By its express terms, the BFOQ defense provides justification for an 
employer to use age itself as the basis for a classification. The defense may 
thus appropriately be asserted in response to “direct” evidence of 





made reference to the EEOC’s regulations under the ADEA, 29 C.F.R. § 1625.12 (d)(2) (1996), 
which indicate that the section 12(c) exception applies “only to a very few top level employees 
who exercise substantial executive authority over a significant number of employe’s and a large 
volume of business.” Application of this standard may undermine the argument noted in the 
text with respect to tenured faculty. 

148. Other sections providing a defense to an ADEA action, not mentioned in the text, 
include section 7(d) and (e), setting time limits for instituting a proceeding, and section 7(f), 
describing the requirments for waiver. 29 U.S.C. §696 (d), (e) & (f) (1994). See also supra note 
72, on the waiver amendments. In addition, section 7(e)(1) of the ADEA, 29 U.S.C. §626(e)(1), 
incorporates section 10 of the Portal-to-Portal Act, 29 U.S.C. §259 (1994), which provides an 
employer a defense based upon good faith conformance with an administrative regulation or 
order. 

149. 29 U.S.C. § 623(f)(2) (1994). See also supra notes 26-46 and 68-70, and accompanying 
text. 

150. 29 U.S.C. § 623 (f)(1) (1994). 

151. Id. 

152. Id. § 623(f)(3) (1994). 

153. Visser v. Parker Engineering Associates, Inc., 924 F.2d 655, 657 (7th Cir. 1991) illustrates 
this point. The court set up a dichotomy between good cause and age: “(T]he age 
discrimination law does not protect an older employee from being fired without good cause . 
... It protects him from being fired because of his age.” This type of analysis makes it clear that 
the court considered good cause to be a factor other than age. See also Howard Eglit, The Age 
Discrimination In Employment Act's Forgotten Affirmative Defense: The Reasonable Factors Other 
Than Age Exceptions, 66 BUFF. L. REV. 155, 179 n.112 (Mar. 1986) (noting “the good cause 
defense is simply one particular type of reasonable factor other than age”). 

154. See supra notes 87-91 and accompanying text. 
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discrimination, including where the employer’s policy is discriminatory on 
its face, as discussed above.” In the Title VII context, from which it was 
borrowed,’ there is some suggestion in the case law that the BFOQ defense 
is available only where the discriminatory characteristic per se is a bar to 
effective job performance.”’ For example, the sexual characteristics of a 
woman are probably critical to job performance for an actress or wet 
nurse.’ Under the ADEA, however, the Supreme Court has observed that 
the BFOQ defense may apply where age is used as a proxy for other 
employment characteristics, such as safety.’*° 

Where the BFOQ defense is construed to permit age to be used as a proxy 
for non-age factors, that defense overlaps with the RFOA defense. Age itself 
is not the employer’s concern; rather, the other factors are. The employer 
is merely using age as a convenient measure of those factors. Nevertheless, 
the courts have developed a jurisprudence for the BFOQ defense 
independent of any RFOA-defense considerations. That jurisprudence, 
moreover, while consistently rejecting classifications based on age 
stereotyping, imposes a standard of proof significantly greater than what the 
legislative history or language of the ADEA would appear to require. 





155. See supra notes 110-13 and accompanying text. 
156. See Western Air Lines v. Criswell, 472 U.S. 400, 411-12, 105 S. Ct. 2743, 2749-50 (1985) 
(noting that Congress borrowed the BFOQ language from Title VII). 
157. In Dothard v. Rawlinson, 433 U.S. 321, 97 S. Ct. 2720 (1977), for example, the Court 
upheld the BFOQ defense in a challenge to a state policy prohibiting the use of female 
correction counselors in a “contact” position in a male maximum-security penitentiary. The 
Court reasoned: “The employee’s very womanhood would .. . directly undermine her capacity 
to provide the security that is the essence of a correctional counselor's responsibility,” causing 
risk not only to herself, but also to others. Id. at 336, 97 S. Ct. at 2730. In International Union, 
United Automobile, Aerospace and Agricultural Implement Workers of America v. Johnson 
Controls, Inc., 499 U.S. 187, 111 S. Ct. 1196 (1991), where a BFOQ defense of a fetal protection 
policy was rejected, the Court characterized the Dothard case as follows: 
We... required in Dothard a high correlation between sex and ability to perform job 
functions and refused to allow employers to use sex as a proxy for strength although 
it might be a fairly accurate one. 

Id. at 202, 111 S. Ct. at 1205 (emphasis added). 

158. These examples are taken from Rosenfeld v. Southern Pacific Co., 444 F.2d 1219, 1224 
(9th Cir. 1971), where the court rejected a BFOQ defense in part because “there is no contention 
that the sexual characteristics of the employee are crucial to the successful performance of the 
job.” See also 29 C.F.R. § 1604.2(a)(2) (1996) (noting that where “it is necessary for the purpose 
of authenticity or genuineness,” the EEOC will consider sex to be a BFOQ, and giving the 
actor/actress example). 

159. See infra notes 160-74, and accompanying text concerning the Supreme Court’s 
adoption of the Tamiami test in Criswell, 472 U.S. 400, 105 S. Ct. 2743. In Criswell the Court 
also observed that: 

classifications based on age, like classifications based on religion, sex, or national 
origin, may sometimes serve as a necessary proxy for neutral employment 
qualifications essential to the employer’s business. 
Id. at 411, 105 S. Ct. at 2750. The Court gave no examples of what it had in mind with respect 
to the classifications based on religion, sex or national origin. See also supra note 157. 
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The standard of proof for the BFOQ defense under the ADEA is set forth 
in Western Airlines v. Criswell.*°° The Court here considered whether an 
airline policy requiring flight engineers to retire at age sixty was a BFOQ. 
The airline policy was prompted by an FAA regulation prohibiting any 
person from serving as a pilot or copilot after reaching age sixty. While the 
duties of a flight engineer differ from those of pilots and copilots, the record 
reflected that the flight engineer was the third crew member—along with 
the pilot and co-pilot—that sits in the cockpit and has important duties that 
contributed to the overall safety of the airplane. The airline’s policy 
incorporating an express age element was thus ultimately directed to factors 
other than age, namely, safety factors. The RFOA defense, however, was not 
considered. 

In deciding what standard to apply, the Supreme Court turned to Usery 
v. Tamiami Trail Tours, Inc.*** which the Court said applied considerations 
consistent with those used by every other court of appeals addressing a 
BFOQ defense based on safety.” The Fifth Circuit in Tamiami considered 
a bus company’s policy of refusing to consider employment applications of 
individuals between the ages of forty and sixty-four for initial employment 
as intercity bus drivers. The court upheld the policy as a BFOQ. The court 
reached its decision by fashioning a BFOQ standard relying principally on 
two earlier Fifth Circuit Title VII sex discrimination cases."** The Supreme 
Court in Criswell characterized the standard as involving two inquiries. The 
first was whether the employer’s restrictive job qualifications are 
“reasonably necessary” to the central mission of the employer’s business.*™ 
In Tamiami, there was no challenge to the nexus between the bus 
company’s stringent job qualifications and its mission of safe transportation 
of passengers.’ The second inquiry was whether the employer is 
compelled to rely on age as a proxy for the job qualifications."° The 
employer could satisfy this inquiry by showing either that (a) all or 
substantially all of the persons over the age limit would be unable to 
perform the job duties safely and efficiently, or (b) it is impossible or highly 
impractical to deal with the older employees on an individualized basis.” 
Although the medical evidence was conflicting in Tamiami, the Fifth Circuit 





160. 472 U.S. 400, 105 S. Ct. 2743 (1985). 

161. 531 F.2d 224 (5th Cir. 1976). 

162. 472 U.S. at 416, 105 S. Ct. at 2753. 

163. Diaz v. Pan American World Airways, Inc., 442 F.2d 385 (5th Cir. 1971) (rejecting a 
claim that a male-only qualification for the position of in-flight cabin attendant was a BFOQ 
under Title VII); Weeks v. Southern Bell Telephone & Telegraph Co., 408 F.2d 228 (5th Cir. 
1969) (rejecting a claim that a male-only qualification for the position of switchman was a BFOQ 
under Title VII). 

164. 472 US. at 413, 105 S. Ct. at 2751. 

165. 531 F.2d at 236. 

166. 472 U.S. at 414, 105 S. Ct. at 2751. 

167. Id. 
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found that it was sufficient to uphold the trial court’s determination that the 
second prong of this inquiry was met.’ 

In Criswell, on the other hand, the Supreme Court concluded that the 
airline failed in meeting its burden of proof. As to the first inquiry, the 
Court seemed to agree, at a “vague level of analysis,” that physical and 
psychological fitness was reasonably necessary to the airline’s business of 
safe transportation of passengers.’ The Court disagreed, however, that the 
stringent qualifications applicable to pilots needed to be applied to flight 
engineers.’ It also disagreed with the airline’s contention that its job 
qualifications were acceptable so long as they were reasonable. The ADEA’s 
test for BFOQ standards was the objective “reasonable necessity,” not mere 
reasonableness, said the Court.’ In other words, the selection criteria 
might be reasonable, but not reasonably necessary. On the second inquiry, 
the airline contended that the ADEA required that the employer establish 
a “rational basis in fact” for believing that identification of those persons 
lacking suitable qualifications cannot occur on an individualized basis. The 
Court rejected this argument as well. It observed that adopting such a 
rational basis test under this prong of the second inquiry “would have been 
tantamount to an instruction to return a verdict in the defendant’s favor.”*” 
A rational basis could theoretically exist for mandating retirement at any 
age, said the Court, but “that result would not comply with Congress’ 
direction that employers justify the rationale for the age chosen.”’”? Rather 


than a rational basis, the “reasonably necessary” language of section 4(f)(1) 
requires that employers establish a “substantial basis” for their position 


under the second inquiry.’” 


By interpreting the BFOQ defense as incorporating a standard 
significantly more stringent than a rational basis test, the Supreme Court 
adopted an analysis something akin to the “suspect classification” approach 
in equal protection jurisprudence.’” That interpretation, while not wholly 
unanticipated at the circuit court level,’’”° has made the BFOQ defense an 





168. 531 F.2d at 238. 

169. 472 U.S. at 418, 105 S. Ct. at 2753-54. 

170. Id. 

171. Id. at 419, 105 S. Ct. at 2754. 

172. Id. at 421, 105 S. Ct. at 2755. 

173. Id. at 422, 105 S. Ct. at 2755-56. 

174. Id. at 422-23, 105 S. Ct. at 2756. 

175. See, e.g., Miller v. Johnson, 515 U.S. 900, 115 S. Ct. 2475 (1995) (ruling that inherently 
suspect classifications, such as those based on race, are subject to strict scrutiny). 

176. The Seventh Circuit, for example, in Orzel v. City of Wauwotosa Fire Department, 697 
F.2d 743 (7th Cir. 1983), seems to have anticipated the Criswell decision perfectly. In rejecting 
as a BFOQ a mandatory age 55 retirement policy for firefighters, the court observed that 
“compulsory retirement schemes must not only be arguably rational; they must be reasonably 
necessary to the operation of the particular business in question.” Id. at 749 (emphasis in 
original). 
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extremely narrow exception to the ADEA,’” as the Court suggested it was 
meant to be.’” 

The Supreme Court rejected the rational basis test in part based on its 
view of the ADEA’s legislative history. It observed that, according to that 
history, protected employees were to be judged on their merits, not on their 
age,’”’ and that the ADEA was to apply with special force in the case of 
mandatory retirement,’”’ with which the Court was dealing in Criswell. 
Both propositions, of course, do find support in the legislative history.” 
That they do, however, is not necessarily indicative of Congress’ intent that 
the courts must always employ a heightened level of scrutiny to test 
whether an age classification is sufficiently related to targeted non-age 
characteristics. 

Still, the Supreme Court may have been justified in applying the 
heightened scrutiny because of the Title VII origin of the BFOQ exception. 
The ADEA in general finds many parallels in Title VII. The Supreme Court, 
in fact, observed several years before Criswell that “the prohibitions of the 
ADEA were derived in haec verba from Title VII.” The discussion above 





177. A fairly exhaustive survey of BFOQ cases is contained in Schiff, supra note 6. 
Relatively recent cases rejecting the BFOQ defense include Gately v. Massachusetts, 2 F.3d 
1221, 1227-28 (1st Cir. 1993) (recognizing that the validity of a pre-Criswell decision, Mahoney 


v. Trabucco, 738 F.2d 35 (ist Cir.), which applied a “reasonable relation” test, “has been called 
into question”); EEOC v. Massachusetts, 987 F.2d 64, 73 (1st Cir. 1993) (holding that although 
the state did not raise the BFOQ defense in support of a requirement that state employees 70 
years old or older take a medical examination, the court briefly considered the defense and 
rejected it on the ground that the state had not tailored the requirement to particular jobs but 
applied it to all); EEOC v. Mississippi State Tax Comm'n, 848 F.2d 526, 530 (5th Cir. 1988) 
(holding that to have a mandatory age-60 retirement policy justified as a BFOQ for fitness 
reasons, the employer must enforce minimum fitness standards apparently for everyone); 
Goodman v. Heitman Fin. Servs., 894 F. Supp. 1167, 1172 (N.D. Ill. 1995) (BFOQ defense using 
age of 70-year old corporate pilot as “an arbitrary surrogate” for the decision to retire the pilot, 
would not be sustained when the employer's real reason for the pilot’s retirement was the pilot’s 
deteriorating condition). Two post-Criswell decisions sustaining the BFOQ defense are EEOC 
v. City of East Providence, 798 F.2d 524, 528 (1st Cir. 1986) (undisputed expert medical 
testimony established that all or substantially all police officers over age 60 were incapable of 
performing up to the city’s physical standards); EEOC v. New Jersey, 631 F. Supp. 1506, 1514- 
15 (D.N.J. 1986) (upholding mandatory age 55 retirement policy for state police officers). In 
EEOC v. American Airlines, Inc., 48 F.3d 164 (5th Cir. 1995), the court sustained the BFOQ 
defense as applied to an airline policy of hiring only pilots who were young enough that they 
could progress to the rank of captain. The decision, however, was based in part upon the 
collateral estoppel effect of a pre-Criswell decision, Murnane v. American Airlines, Inc., 667 F.2d 
98 (D.C. Cir. 1981), which the EEOC challenged on the ground that it applied too lenient a 
standard. The Fifth Circuit held that Murnane’s standard sufficiently approximated the 
“reasonably necessary” test of Criswell. 

178. Criswell, 472 U.S. at 412, 105 S. Ct. at 2750 (quoting Dothard v. Rawlinson, 433 U.S. 
321, 344, 97 S. Ct. 2720, 2734 (1977)). 

179. 472 US. at 422, 105 S. Ct. at 2755-56. 

180. Id. at 410, 105 S. Ct. at 2749-50. 

181. See supra notes 18-22, 44-8, 59-61, 62-4 and accompanying text. 

182. Lorillard v. Pons, 434 U.S. 573, 584, 98 S. Ct. 866, 871 (1978). 
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concerning the different approaches to establishing an ADEA violation’™ 
demonstrates that courts regularly have turned to Title VII analysis when 
addressing ADEA issues. The ADEA BFOQ defense, moreover, tracks the 
Title VII BFOQ defense nearly word for word and expressly incorporates the 
“reasonably necessary” language.“* Given the narrowness with respect to 
which Title VII’s BFOQ exception has been interpreted,” it is perhaps not 
surprising that the Supreme Court attributed a similar interpretation to the 
ADEA’s BFOQ defense. 


C. The RFOA Defense 


While the ADEA has many similarities to Title VII, it also has important 
differences. The nature and extent of the differences suggest a need for 
caution before carrying the similarities to an interpretational extreme. 


1. Contrasts Between Title VII and the ADEA 


On a broad policy level, Title VII deals with suspect classifications. The 
ADEA does not.” The extraordinary scrutiny associated with the Title VII 
classifications may therefore not always be necessary when dealing with 
ADEA issues. The Supreme Court itself made this point in rejecting an 
equal protection challenge to a mandatory state retirement policy for state 
police.” If, moreover, Congress intended for all the considerations under 





183. See supra notes 71-124 and accompanying text. 
184. The ADEA provision states: 
It shall not be unlawful for an employer, employment agency, or labor organization— 
(1) to take any action otherwise prohibited . . . where age is a bona fide 
occupational qualification reasonably necessary to the normal operations 
of the particular business. 
29 U.S.C. § 9623(f)(1) (1994). The Title VII provision states: 
Notwithstanding any other provisions of Title [42 U.S.C. §§ 2000e et seq.], (1) it shall 
not be an unlawful employment practice for an employer to hire and employ 
employees . . . on the basis of [their] religion, sex or national origin in those certain 
instances where religion, sex, or national origin is a bona fide occupational 
qualification reasonably necessary to the normal operation of that particular business 
or enterprise. 
42 U.S.C. § 2000e-2(e) (1994). 

185. See Dothard, 433 U.S. at 334, 97 S. Ct. at 2729 (finding Title VII's BFOQ exception “was 
in fact meant to be an extremely narrow exception to the general prohibition” of sex 
discrimination). 

186. Gregory v. Ashcroft, 501 U.S. 452, 470, 111 S. Ct. 2395, 2405 (1991) (holding “that age 
is not a suspect classification under the Equal Protection Clause”). 

187. In Massachusetts Board of Retirement v. Murgia, 427 U.S. 307, 313-14, 96 S. Ct. 2562, 
2566-67 (1976), the Court observed: 

While the treatment of the aged in this Nation has not been wholly free of 
discrimination, such persons, unlike, say, those who have been discriminated against 
on the basis of race or national origin, have not experienced a “history of purposeful 
unequal treatment” or been subjected to unique disabilities on the basis of 
stereotyped characteristics not truly indicative of their abilities. The class subject to 
the compulsory retirement feature of the [state retirement] statute consists of 
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Title VII to apply to the ADEA, it simply could have amended Title VII to 
include age as a prohibited classification. Instead, Congress enacted a 
distinct statutory scheme. Courts therefore should be wary of transplanting 
every Title VII standard into the ADEA. 

There are also more particularized indications in the legislation that 
Congress sought to write with more stringent strokes in the case of Title VII 
than in the ADEA. The ADEA’s prohibitions, for example, are limited to 
persons 40 and over.’ Title VII has no similar limitations. Title VII covers 
smaller employers than the ADEA.™ Title VII prohibits an employer from 
“limit[{ing], segregat[ing], or classify[ing] his employees or applicants for 
employment” on the basis of race, etc."** The ADEA’s corresponding 
provision is confined to limiting, segregating or classifying “employees” 
only.’ In 1991, Congress amended Title VII to provide expressly for a 
disparate impact cause of action.” No such provision was added to the 





uniformed state police officers over the age of 50. It cannot be said to discriminate 
only against the elderly. Rather, it draws the line at a certain age in middle life. But 
even old age does not define a “discrete and insular” group, United States v. Carolene 
Products Co., 304 U. S. 144, 152-153, n.4, 58 S. Ct. 778, 738, 82 L. Ed. 1234 (1938), 
in need of “extraordinary protection from the majoritarian political process.” Instead, 
it marks a stage that each of us will reach if we live out our normal span. Even if the 
statute could be said to impose a penalty upon a class defined as the aged, it would 
not impose a distinction sufficiently akin to those classifications that we have found 
suspect to call for strict judicial scrutiny. 
See also Cunningham v. Central Beverage, Inc., 486 F. Supp. 59, 62 (N.D. Tex. 1980) (quoting 
Marshall v. Goodyear Tire & Rubber Co., 554 F.2d 730, 736 (5th Cir. 1977)) (finding that simply 
replacing older employees with younger ones “does not raise the same inference of improper 
motive that attends replacement of a black by a white person in Title VII cases”). 

188. See Washington v. Davis, 426 U.S. 229, 255, 96 S. Ct. 2040, 2054 (1976) (Stevens J., 
concurring) (finding that “there is sufficient individuality and complexity to [Title VII], and to 
the regulations promulgated under it, to make it inappropriate simply to transplant those 
standards in their entirety into a different statutory scheme having a different history.”); 
Laugesen v. Anaconda Co., 510 F.2d 307, 312 (6th Cir. 1975) (noting “[t]hat [Title VII] is 
embodied in a separate act and has its own unique history at least counsel the examiner to 
consider the particular problems sought to be reached by the statute”). 

189. 29 U.S.C. § 623(a) (1994). 

190. Compare 42 U.S.C. § 2000e(b) (1994) (employers with 15 or more employees) with 29 
U.S.C. § 630(b) (1994) (employers with 20 or more employees). 

191. 42 U.S.C § 2000e-2(a)(2) (emphasis added). 

192. 29 U.S.C. § 623 (a)(2). It is true that 29 U.S.C. §623(a)(1) prohibits certain employment 
actions to “any individual.” Title VII’s 42 U.S.C. § 2000e-2(a)(2) corresponds to ADEA’s 29 
U.S.C. § 623(a)(2), and provides the basis for the origination of the disparate impact doctrine. 
See, e.g., Connecticut v. Teal, 457 U.S. 440, 445-46, 102 S. Ct. 2525, 2529-30 (1982); Griggs v. 
Duke Power Co., 401 U.S. 424, 426 n.1, 91 S. Ct. 849, 849 n.1 (1971). The failure to extend the 
ADEA’s § 623(a)(2) to applicants thus has significance in, among other contexts, the debate over 
whether the disparate impact theory applies to the ADEA. See, e.g., EEOC v. Francis W. Parker 
School, 41 F.3d 1073, 1077 (7th Cir. 1994) (comparing 29 U.S.C. § 623(a)(2) with 42 U.S.C. § 
2000e-2(a)(2). 

193. 42 U.S.C. § 2000e-2(k). Congress enacted the amendment in response to Wards Cove 
Packing Co. v. Antonio, 490 U.S. 642, 108 S. Ct. 2115 (1989). See 137 CONG. REC. $15276 (daily 
ed. Oct. 25, 1991) reprinted in 1991 U.S.C.C.A.N. 767. 
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ADEA. There are other differences as well, such as more lenient 
enforcement provisions for Title VII. 


2. Rejection of “Reasonable Necessity” 


The feature most important to the current discussion demonstrating the 
uniqueness of the ADEA is the RFOA defense in section 4(f)(1) and the 
“good cause” provision of 4 (f)(3),"* which, as noted above, is one form of 
RFOA. Neither provision finds a parallel in Title VII. The importance of 
the RFOA defense is demonstrated in part by its role in a growing line of 


cases rejecting the application of Title VII’s disparate impact analysis to the 
ADEA.”” 





194. See Donald R. Stacy, A Case Against Extending the Adverse Impact Doctrine to the ADEA, 
10 EMPLOYEE RELATIONS L.J. 437, 445-47 (1985). See also Rhodes v. Guiberson Oil Tools, 75 
F.3d 989, 1003-04 (5th Cir. 1996) (DeMoss, J., partially concurring and dissenting); Metz v. 
Transit Mix, Inc., 828 F.2d 1202, 1220 (7th Cir. 1987) (Easterbrook, J., dissenting). The ADEA’s 
enforcement mechanisms were derived largely from the Fair Labor Standards Act. 1 Howard 
C. Eglit, Age Discrimination §5.17 (1991). 

195. 29 U.S.C. § 623(f)(1). The RFOA and good cause defenses state: 

It shall not be unlawful for an employer, employment agency, or labor 
organization: 

(1) to take any action otherwise prohibited . . . where the differentiation is 
based on reasonable factors other than age..., 

(3) to discharge or otherwise discipline an individual for good cause. 

196. See supra notes 153-54 and accompanying text. 

197. Most recent cases that have actually decided the issue have held that the disparate 
impact theory has no application under the ADEA. See Furr v. Seagate Tech., Inc., 82 F.3d 980, 
987 (10th Cir. 1996) (“The plain language of the ADEA recognizes that disparate impact may 
be due to ‘reasonable factors other than age.””); Ellis v. United Airlines, Inc., 73 F.3d 999, 1008- 
10 (10th Cir. 1996) (discussing flight attendant weight requirement); DiBiase v. SmithKline 
Beecham Corp., 48 F.3d 719, 734 (3d Cir. 1995) (expressing serious doubt about availability of 
theory); EEOC v. Francis W. Parker School, 41 F.3d 1073, 1077 (7th Cir. 1994) (teacher step- 
system salary plan). See also Rhodes v. Guiberson Oil Tools, 75 F.3d 989, 1004 (5th Cir. 1996) 
(DeMoss, J., partially concurring and dissenting) (“Hazen Paper indicates that disparate impact 
theory is not available under ADEA.”); Lyon v. Ohio Educ. Assoc. and Prof Staff Union, 53 F.3d 
135, 139 n.5 (6th Cir. 1995) (finding “There is considerable doubt as to whether a claim of age 
discrimination may exist under a disparate impact theory,” but court does not refer to the RFOA 
defense); Metz v. Transit Mix, Inc., 828 F.2d 1202, 1220 (7th Cir. 1987) (Easterbrook, J., 
dissenting) (Easterbrook asks “what else could be the purpose of this [RFOA] language?”—if not 
to legalize disparate impacts). But see Smith v. City of Des Moines, 99 F.3d 1466 (8th Cir. 1996) 
(reaffirming applicability of disparate impact theory under the ADEA, but upholding summary 
judgment for the defendant); Mangold v. California Public Utilities Comm., 67 F.3d 1470, 1474 
(9th Cir. 1995) (finding it unnecessary to decide if disparate impact applied, although earlier 
9th Circuit case held that it did); Hiatt v. Union Pacific R. Co., 65 F.3d 838, 842 (10th Cir. 1995) 
(declining to decide applicability of disparate impact theory); Houghton v. Sipco, Inc., 38 F.3d 
953, 958-59 (8th Cir. 1994) (assuming without analysis that disparate impact theory applies); 
Camacho v. Sears Roebuck De Puerto Rico, 939 F. Supp. 113 (D.P.R. 1996) (concluding that 
disparate impact still applies); Hunt v. Tektronix, Inc., 952 F. Supp. 998, 1009 (W.D.N.Y. 1997) 
(relying on earlier Second Circuit authority, court holding that disparate impact theory is still 
viable, but finding plaintiff's evidence insufficient to prove a prima facie case); Morrow v. City 
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As a general proposition, disparate impact may be distinguished from 
disparate treatment. Disparate treatment is the most common form of 
discrimination and occurs when an employee is treated less favorably 
because of the trait—e.g., age, sex, race—under consideration. Disparate 
impact, on the other hand, results from an employment policy that is 
neutral on its face but which in fact impacts one group more harshly than 
another.*” The Supreme Court first recognized disparate impact as a form 
of discrimination in Griggs v. Duke Power Co.,’” a race discrimination action 
under Title VII. In Griggs, the employer’s educational and aptitude test 
requirements for certain jobs, which in themselves reflected no racial bias, 
were shown to impact more adversely on black employees than on whites. 
The Court thus held that the employer was guilty of a Title VII violation 
unless it demonstrated that the requirements had a “manifest relationship 
to the employment in question.”*° The “touchstone” of legality, said the 
Court, “is business necessity.” 

Until recently,” most courts generally assumed that the disparate impact 


analysis applied to the ADEA. If the disparate impact analysis were to 
apply, the employer would be required to justify its neutral policy by 
meeting a “business necessity” requirement very similar to the “reasonable 
necessity” requirement applied in Criswell.”* The RFOA exception, 





of Jacksonville, 941 F.Supp. 816, 823-25 (E.D. Ark. 1996) (holding that disparate impact theory 
applies based on Eighth Circuit precedent, but finding that plaintiff failed to prove it). 

Whether the disparate impact theory should apply to the ADEA has been the subject of much 
scholarly debate. Recent articles include Kyle C. Barrentine, Disparate Impact and the ADEA: 
A Means to an End or Justice?, 27 CuMB. L.R. 1245 (1996-97) (arguing against applicability); 
Douglas C. Herbert, A Pragmatic Argument Against Applying the Disparate Impact Doctrine In 
Age Discrimination Cases, 37 S.TEX.L.REV. 625 (1996) (same); Judith J. Johnson, Semantic Cover 
for Age Discrimination: Twilight of the ADEA, 42 WAYNE L. REV. 1 (Fall 1995) (arguing in favor 
of applicability). 

198. See EEOC v. Francis W. Parker School, 41 F.3d 1073, 1076 (7th Cir. 1994). 

199. 401 U.S. 424, 91 S. Ct. 849 (1971). 

200. Id. at 432, 91 S. Ct. at 854. 

201. Id. at 431, 91 S. Ct. at 853. See also Connecticut v. Teal, 457 U.S. 440, 451, 102 S. Ct. 
2525, 2533 (1982) (finding written examination used as a basis for promotion but which 
adversely impacted black employees was illegal under Title VII unless the employer could 
demonstrate that the examination was not arbitrary and “measured skills related to effective 
performance”). 

202. Prior to EEOC v. Francis W. Parker School, 41 F.3d 1073 (7th Cir. 1994), most courts 
either assumed that the disparate impact theory applied to the ADEA or affirmatively held that 
it applied. See, e.g., Maresco v. Evans Chemetics, 964 F.2d 376, 379 (2d Cir. 1992); Fisher v. 
Transco Services-Milwaukee, Inc., 979 F.2d 1239, 1244 n.3 (7th Cir. 1992); Wooden v. Board 
of Educ., 931 F.2d 376, 379 (6th Cir. 1991); MacPherson v. University of Montevallo, 922 F.2d 
766, 770-71 (11th Cir. 1991); EEOC v. Borden’s, Inc., 724 F.2d 1390 (9th Cir. 1984); Leftwich 
v. Harrison-Stowe State College, 702 F.2d 686 (8th Cir. 1983). 

203. International Bhd. of Teamsters v. United States, 431 U.S. 324, 335 n.15, 97 S. Ct. 1843, 
1854 n.15 (1977) (observing claims of disparate impact “involve employment practices that are 
facially neutral in their treatment of different groups but that in fact fall more harshly on one 
group that another and cannot be justified by business necessity . . . .”); Smith v. City of Des 
Moines, 99 F.3d 1466, 1471 (8th Cir. 1996) (incorporating Title VII concepts into the ADEA, 
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however, lacks reference to the “reasonably necessary” language that is part 
of the BFOQ exception.™ It focuses upon “reasonable” factors, not factors 
that are “reasonably necessary.” The courts have construed similarly 
structured language in at least one other statutory scheme as precluding 
reliance on the disparate impact analysis.“ The RFOA language in the 
ADEA has therefore been held to suggest that employment policies made for 
reasons independent of age but which happen to impact an older employee 
are not actionable under the ADEA.”” By rejecting the disparate impact 





court holding that business necessity defense to disparate impact claim involves showing that 
job requirement has a “manifest relationship” to the employment and “is necessary to safe and 
efficient job performance.”); United States v. Town of Cicero, Illinois, 786 F.2d 331, 333 (7th 
Cir. 1986) (determining in a disparate impact case the defendant must “show that the 
employment practice is manifestly related to the job in question . . . or significantly serves some 
important business purpose”); Camacho v. Sears Roebuck De Puerto Rico, 939 F. Supp. 113 
(D.P.R. 1996) (holding that disparate impact analysis still applies to the ADEA, the court appears 
to adopt business necessity approach of Title VII). See also 29 C.F.R. § 1625.7(d)-(e) (1996) and 
infra notes 234-8 and accompanying text. 

204. The exception states: 

It shall not be unlawful for an employer, employment agency or labor organization 
(1) to take any action otherwise prohibited . . . where the differentiation is based on 
reasonable factors other than age. 

29 U.S.C. § 623(f)(1) (1994). Compare with BFOQ provision, supra note 184. 

205. See supra notes 169-74 and accompanying text. Further evidence undermining a 
“business necessity” requirement under the ADEA is provided by Wards Cove Packing Co. v. 
Atonio, 490 U.S. 642, 109 S. Ct. 2115 (1989). Wards Cove altered the “business necessity” 
standard of proof for establishing a disparate impact defense in Title VII cases. It reduced the 
employer’s burden to one of producing evidence, while shifting the ultimate burden of 
persuasion back to the plaintiff. 490 U.S. at 659, 109 S. Ct. at 2126. It also reduced the 
“business necessity” test to one of mere “business justification” with no requirement that the 
practice be “essential” or “indispensable.” Id. The Civil Rights Act of 1991 (“CRA”) restored 
pre-Wards Cove disparate impact standards to Title VII. 42 U.S.C. § 2000e-2(k) (1994); 137 
CONG. REC. 15276 (Oct. 25, 1991), reprinted at 2 U.S.C.C.A.N. 767. The CRA did not amend 
the ADEA. Thus, to the extent that the ADEA follows Title VII law, pre-CRA law would govern, 
and something significantly less than a “business necessity” standard would apply. 

206. The Equal Pay Act generally prohibits discrimination in compensation based on sex, 
but does permit differences in compensation to be based on, among other things, “any other 
factor other than sex.” 29 U.S.C. § 206(d)(1)(iv) (1995). This language has been held to 
preclude application of the disparate impact theory in equal-pay cases. County of Washington 
v. Gunther, 452 U.S. 161, 170-71 (1981) (implying that this language in the Equal Pay Act 
forecloses dipsarate impact claims); Ellis v. United Airlines, Inc., 73 F.3d 999, 1008 (10th Cir. 
1996) (referencing Gunther); Colby v. J.C. Penney Co., 811 F.2d 1119, 1127 (7th Cir. 1987) 
(observing “a disparate impact . . . is not a ground for challenging a practice that is within the 
scope of” the Bennet Amendment to Title VII, which incorporates the Equal Pay Act). 

207. EEOC v. Francis W. Parker School, 41 F.3d 1073, 1077 (7th Cir. 1994) (noting the RFOA 
exception “suggests that decisions which are made for reasons independent of age but which 
happen to correlate with age are not actionable under the ADEA”). See also supra note 197, and 
cases discussed therein. 
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theory under the ADEA, the courts have, in effect, rejected the reasonable 
necessity/business necessity standard in most categories of cases.”” 

The Supreme Court’s 1993 decision in Hazen Paper Co. v. Biggins*” has 
also contributed to the rejection of the stringent “reasonably necessary” 
standard and the disparate impact theory that incorporates it. In that case 
the Court faced the issue of whether an employer violated the ADEA by 
firing an employee in order to prevent his pension benefits—which were 
based on years of service—from vesting.”° The Court responded in the 
negative.” In so doing, it observed that years of service, which in this case 
determined pension status, are typically correlated with age: 


On average, an older employee has had more years in the work force 
than a younger employee, and thus may well have accumulated more 
years of service with a particular employer. Yet an employee’s age is 
analytically distinct from his years of service.” 


But because age and years of service are analytically distinct, “an employer 
can take account of one while ignoring the other.””** When, moreover, the 
employer’s decision “is wholly motivated by factors other than age”—in this 
case years of service and pension status—“the problem of inaccurate and 





208. In at least one situation where the court was not prepared to reject the disparate impact 
analysis in its entirety, it nevertheless made use of the RFOA defense to undermine the business 
necessity aspect of that analysis. EEOC v. Newport Mesa Unif. Sch. Dist., 893 F. Supp. 927, 932 
(C.D.Cal. 1995) (observing the fact that the RFOA defense is not found in Title VII suggests that 
“Congress intended employers to have more leeway in considering factors that disparately affect 
older workers under the ADEA than factors that disparately affect classes protected under Title 
VII”). See also EEOC v. Governor Mifflin Sch. Dist., 623 F. Supp. 734, 744 (D.C.Pa 1985) 
(finding that the disparate impact theory applied, nevertheless holding that the defendants had 
“come forward with reasonable factors other than age upon which their decisions were based”). 

209. 507 U.S. 604, 113 S. Ct. 1701 (1993). While Hazen raised the issue anew, the 
vulnerability of the disparate impact analysis under the ADEA was recognized well before 1993. 
See, e.g., Markham v. Geller, 451 U.S. 945, 101 S. Ct. 2029 (1981) (Rehnquist, J., dissenting from 
denial of certiorari); Metz v. Transit Mix, Inc., 828 F.2d 1202, 1216-20 (7th Cir. 1987) 
(Easterbrook, J., dissenting); Blumrosen, supra note 28, at 68. 

210. Hazen, 507 U.S. at 610, 113 S. Ct. at 1706. Although the Court made clear that it was 
considering only a disparate treatment claim, it observed that the Court had “never decided 
whether a disparate impact theory of liability is available under the ADEA,” which brought to 
issue the underlying assumption in many lower court cases that the theory was available. Id. 
The Court also made reference to Justice Rehnquist’s dissent from the denial of certiorari in 
Markham, 451 U.S. at 948-49 (1981), where he argued against such availability. In addition, 
Justice Kennedy’s concurrence in Hazen, citing to both Markham and Metz v. Transit Mix. Inc., 
828 F.2d 1202, 1211-22 (7th Cir. 1987) (Easterbrook, J., dissenting), observed that “there are 
substantial arguments that it is improper to carry over disparate impact analysis from Title VII 
to the ADEA.” Hazen, 507 U.S. at 617-18, 113 S. Ct. at 1710. 

211. Hazen, 507 U.S. at 613, 113 S. Ct. at 1707. The Court observed, however, that firing 
the employee to prevent his pension from vesting might constitute a violation of other laws, 
such as section 510 of the Employee Retirement Income Security Act, 29 U.S.C. § 1140 (1995). 

212. 507 US. at 611, 113 S. Ct. at 1707. 

213. Id. 
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stigmatizing stereotypes disappears.”*** The reason is that the decision is 
not “the result of an inaccurate and denigrating generalization about age, 
but would rather represent an accurate judgment about the employee—that 
he indeed is ‘close to vesting’.”** 

The Court’s disposition of the issue before it made clear that policies that 
have a disproportionate impact on older employees are not prohibited so 
long as the employer’s focus was a factor other than age. There was no 
suggestion that those other factors had to be essential or “reasonably 
necessary” to the employer’s business. Indeed, the factual context suggested 
that the adverse decision could be made solely for the purpose of saving 
money for the employer, even to the extent of terminating older employees 
right before their pensions vested. As for the role of age, the Court observed 
that “a disparate treatment claim cannot succeed unless the employee’s 
protected trait actually played a role in [the decision making] process and 
had a determinative influence on the outcome.”*” 

Thus described, disparate treatment “captures the essense of what 
Congress sought to prohibit in the ADEA.”*”” These remarks appear to 
harken back to the ADEA’s original purpose of rooting out “arbitrary” 
discrimination,” while implying that any other form of conduct fails to give 
rise to liability. 

The Court’s language in Hazen is consistent with the nature of the 
employer’s burden in the McDonnell Douglas paradigm of cases.” That 
burden is one of articulating a nondiscriminatory reason for its job action, 
i.e., a reasonable factor other than age, although the RFOA defense is not 
usually formally invoked.” It is not usually invoked due to the obvious 
reason that the Supreme Court developed the McDonnell Douglas procedure 
in the Title VII context, where a statutory RFOA defense was lacking. In 
Title VII disparate impact cases the employer is put to the burden of 
establishing the business necessity of its employer policy.”* The ADEA, 
however, allows the RFOA defense to be raised in all cases, whether the 
plaintiffs theory is disparate impact or disparate treatment. The defense 
effectively eliminates disparate impact claims because it is fundamentally 
inconsistent with the requirement of proving business necessity.” 





214. Id. at 610, 113 S. Ct. at 1706 (emphasis in original). 

215. Id. at 611, 113 S. Ct. at 1707 (emphasis in original). 

216. Id. at 610, 113 S. Ct. at 1706 (emphasis added). 

217. Id. 

218. See supra notes 18-23 and accompanying text. 

219. See supra notes 71-98 and accompanying text. 

220. See Eglit, supra note 153, at 180, for a discussion of the RFOA defense in the 
McDonnell-Douglas “articulation” context versus its use as a more traditional affirmative 
defense. 

221. See, e.g., Healey v. Southwood Psychiatric Hosp., 78 F.3d 128, 131 (3rd Cir. 1996) 
(finding “{iJn a disparate impact case . . . the approriate defense is that of business necessity”). 

222. See supra notes 84-91 and accompanying text and infra note 234. See also Johnson, 
supra note 197 at 30-37. 
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3. Age-Based RFOAs 


The McDonnell Douglas cases demonstrate the application of low-burden 
RFOA principles where the employer’s policy is completely age neutral. 
The effect and reach of the defense, however, is still not fully tested in the 
direct-evidence case where an employment policy relies in part upon an 
express age component.” 

There are many non-age factors that are correlated with age, which may 
provide a legitimate basis for employment decisions. The equal protection 
cases are testimony to this proposition. In the equal protection context, the 
Supreme Court itself has acknowledged that “[i]t is an unfortunate fact of 
life that physical and mental capacity sometimes diminish with age.”?”* 
Many courts have thus sustained an age classification as rational for equal 
protection purposes where physical fitness is an element of job 
performance, as it is to some degree for most occupations.” The age policy 
is not deemed irrational, moreover, just because it is to some extent 
underinclusive, overinclusive, or both.” Age-based classifications have 
also been upheld as rational when they are directed to the deteriorating 
mental ability of the employee, especially where it is cumbersome or 
awkward to remove an employee for this reason;”” when they are viewed as 





223. See Kesselman, supra note 5, at 226-27, commenting that “the precise meaning of the 
[RFOA] language has escaped extensive judicial treatment.” He continues: 

Until the courts limit the potential scope of the RFOA exception, the language in the 

ADEA represents a blank check to defendant-friendly courts that may easily conclude 

that an employer's actions were based on a ‘reasonable factor other than age.’ 
Id. Eglit, supra note 153, at 160, similarly observes that the significance of the substantive 
import of the RFOA exception “up to now has been either ignored or unjustifiably discounted.” 
Later on, he notes: “This RFOA exception is, by virtue of its broad language, potentially the 
most wide ranging statutory exception available to ADEA defendants... .” Id. at 180. Eglit 
states further that “[t]he non-specific language of the RFOA provision signals a Congressional 
intent to leave considerable room for flexible interpretations by courts and litigants.” Id. 

224. Gregory v. Ashcroft, 501 U.S. 452, 472, 111 S. Ct. 2395, 2407 (1991). 

225. Id. at 473, 111 S. Ct. at 2407 (mandatory retirement for state judges); Vance v. Bradley, 
440 U.S. 93, 103-109, 99 S. Ct. 939, 946-48 (1979) (finding physical fitness of youth rational 
criteria for members of the Foreign Service); Massachusetts Bd. of Retirement v. Murgia, 427 
U.S. 307, 314-15, 96 S. Ct. 2562, 2567-68 (1976) (finding interest in physical ability sufficient 
to justify policy of mandatory retirement at age 50 for state police); Crozier v Howard, 11 F.3d 
967, 972-73 (10th Cir. 1993) (holding that mandatory retirement at 70 for college professor did 
not violate equal protection clause). 

226. Vance, 440 U.S. at 108, 99 S. Ct. at 948 (stating “[e]ven if the classification involved 
here is to some extent both underinclusive and overinclusive, and hence the line drawn by 
Congress imperfect, it is nevertheless the rule that in a case like this ‘perfection is by no means 
required”); Crozier, 11 F.3d at 972 (finding classification need not be made with mathematical 
nicety). 

227. Gregory, 501 U.S. at 472, 111 S. Ct. at 2407 (1991); Malmed v. Thornburgh, 621 F.2d 
565, 572 (3d Cir. 1980) (observing that “prevention of harm by a few senile judges more than 
offsets loss of judges who retain full powers past normal age”). See also Note, supra note 5, at 
898 (citing studies that document a decrease in certain mental skills with advancing age). 
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a policy for increasing employment opportunities for minorities; and 
when they fulfill the need to recognize the expectations with respect to 
benefit packages among various classes of employees.” 

As a general proposition, rationality for equal protection purposes does 
not have to equate with rationality for ADEA purposes. There is, however, 
nothing in the ADEA itself or its legislative history to suggest that different 
tests should apply. Indeed, the sole limitation for invoking the RFOA 
defense under the ADEA is that the factor being applied is in some sense 
“reasonable.” There is no requirement that the factor bear directly or 
indirectly upon job performance, or that it be objective rather than 
subjective.” There is similarly no requirement that the factor amount to 
good cause or comport with some minimum business judgment standard.” 
At some point, of course, a job condition can become so divorced from 
reality as to be unreasonable. It is not the purpose here, however, to explore 
the penumbras of reasonableness. Rather, the balance of the article focuses 
on factors well within the realm of any employer’s reasonable concern. 
They include the factors mentioned above, such as physical and mental 
ability, and others, such as cost,” all of which frequently vary with age. 
The issue now to be explored is how to give these factors consideration 
without implicating the prohibitions of the ADEA. 





228. See EEOC v. Massachusetts, 858 F.2d 52, 57-8 (1st Cir. 1988) (although the case was not 
decided on equal protection grounds, the court observed that state judges reflecting societal 
make-up was a legitimate state interest) 

229. McCann v. City of Chicago, 968 F.2d 635, 638 (7th Cir. 1992) (different retirement ages 
applying to different classes of policemen). 

230. See supra note 206 and accompanying text. A number of cases have held, for example, 
that the “any factor other than sex” language in the Equal Pay Act, undermines any requirement 
that a difference in pay be based on job requirements or that it be objectively measured. Dey 
v. Colt Const. & Dev. Co., 28 F.3d 1446, 1462 (7th Cir. 1994) (holding that factor other than sex 
need not be related to the requirements of the job); Schwartz v. Florida Bd. of Regents, 954 F.2d 
620, 623-24 (11th Cir. 1991) (finding so long as subjective business justifications “are not overly 
subjective so as to render them incapable of being rebutted, they are legitimate factors to be 
considered”); Kouba v. Allstate Insurance Co., 691 F.2d 873, 877 (9th Cir. 1983) (determining 
that “no court or other authority has inferred a job-evaluation requirement”). 

231. Furr v. Seagate Tech., Inc., 82 F.3d 980, 986 (10th Cir. 1996) (ruling “the ADEA is not 
violated by erroneous or even illogical business judgment.”); Mesnick v. General Elec. Co., 950 
F.2d 816, 825 (1st Cir. 1991) (finding “[c]ourts may not sit as super personnel departments, 
assessing the merits—or even the rationality—of employers’ nondiscriminatory business 
decisions.”). See dlso supra notes 90-91 and accompanying text. 

232. Hazen effectively recognized employee cost as a legitimate basis for employment action, 
even though such cost may increase with age. Although the court’s discussion was in terms of 
pension benefits that would have vested due to years of service, the bottom line was ultimately 
that the vesting would have cost the employer more money. 507 U.S. at 609-15, 113 S. Ct. at 
1706-08. See also Bialas v. Greyhound Lines, Inc., 59 F.2d 759, 763 (8th Cir. 1995) (replacing 
older, more expensive employees with younger, cheaper ones does not violate ADEA); Allen 
v. Diebold, 33 F.3d 674, 679 (6th Cir. 1994) (same); Anderson v. Baxter Healthcare Corp., 13 
F.3d 1120, 1125-26 (7th Cir. 1994) (discharging employees for salary considerations does not 
violate ADEA under Hazen). The EEOC, however, maintains the position that cost is not an 
RFOA. See 29 C.F.R. § 1625.7(f) (1996). 
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In some instances, the targeted factors may be addressed directly without 
any reference to the employee’s age. This is the preferred methodology, 
which has been encouraged by the Supreme Court.” For example, if an 
employer believes that physical fitness is important for job performance, it 
could require each of its employees to take a physical fitness test on a 
periodic basis, with the understanding that those who pass continue in 
employment and those who do not are terminated.” The fact that the 
policy results in eliminating some qualified employees and fails to eliminate 
some unqualified employees should not undermine its overall status as an 
RFOA.”* Also, the fact that evidence may show that there is, in fact, no 
relationship between job performance and physical fitness will not 
necessarily disqualify the policy under the ADEA, for the reasons mentioned 
in the preceding paragraph. The employer's original intent may have been 
to improve job performance. Nothing prevents the employer, however, from 
later justifying the policy on other grounds, such as the fact that it simply 
likes having fit employees. A change in justification for the policy may 
undercut its bona fides as a matter of evidence,”” but as a matter of legal 
policy any reasonable, nondiscriminatory justification will suffice.” That 
older employees are impacted more heavily than younger employees does 
not give rise to liability so long as the disparate impact theory is held not to 
apply." 

Alternatively, the targeted factors may be addressed indirectly through 


other non-age factors. For example, an employer may have a legitimate 
concern about aged employees who have become senile or otherwise 
mentally undesirable for a position, and about the cumbersomeness of and 
embarrassment caused by removing them. Reviewing job performance 





233. In EEOC v. Wyoming, 460 U.S. 226, 239, 103 S. Ct. 1054, 1061 (1983), the Court 
overturned a mandatory age-55 retirement policy for game wardens, which was justified on the 
need to maintain the physical fitness of the wardens. The Court observed, however, that the 
state could still assess the physical fitness of game wardens on an individualized basis, so that 
it need not abandon the public policy of the decision underlying the retirement policy. 

234. Cf. Smith v. City of Des Moines, 99 F.3d 1466 (8th Cir. 1996) (applying disparate impact 
theory, which court found not proved by virtue of business necessity, in case where all 
firefighters were required to take periodic physical tests); EEOC v. Mississippi State Tax 
Comm’n, 848 F.2d 526, 530 (5th Cir. 1988) (explaining that in the absence of any minimum 
physical fitness standards for younger employees, an employer cannot impose such standards 
on older employee as a BFOQ). 

235. See supra note 226 and accompanying text. 

236. See Engstrand v. Pioneer Hi-Bred Int'l, Inc., 946 F. Supp. 1390, 1399-1400 (S.D. Iowa 
1996) (discussing situations where employer's explanation for a discharge changes). 

237. See supra notes 90-91 and 197 and accompanying text. 

238. See supra notes 197-208 and accompanying text. Other factors that may be correlated 
with age but which an employer could address directly include an employee's willingness or 
lack of willingness to relocate. See Grossman v. Dillard Dep't Stores, Inc., 109 F.3d 457, 458-59 
(8th Cir. 1997) (discussing whether employee's desire not to move was linked to his age); and 
for television rating surveys, see Ryther v. KARE 11, 108 F.3d 832, 835 (8th Cir. 1997) 
(discussing whether sportscaster was fired as a result of a Gallup survey which was biased and 
a pretext for age discrimination). 
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directly may be very difficult, especially if the performance can be tested 
only through application of many subjective factors. This may be the case 
for judges, or business executives making business-judgment type decisions, 
or salesmen attempting to develop new markets for which there may be no 
historical criteria for measuring achievement. The employer might consider 
devising and administering an intelligence test, but this approach may 
contribute to the overall cumbersomeness and embarrassment that the 
employer seeks to avoid. One solution might thus be to address the 
problem indirectly through term limits on employment. Once the term 
expires—say, after twenty years—the employee would be automatically 
terminated.” As an alternative to termination, the policy could require that 
employees undergo specialized evaluation upon completion of the term. 
This would avoid part of the cumbersomeness of having to test all 
employees. It may also avoid some of the embarrassment connected with 
termination if there is a presumption that termination will occur upon 
completion of the term, and only exceptional employees will be allowed to 
continue. The policy could be limited to certain categories of employees, 
such as those in key positions, and the term could be extended for good 
cause. None of these types of requirements or variations, if administered in 
good faith, should run afoul of the ADEA, for none is reliant on the 
employee’s age. 

There may, however, be problems with both the direct-targeting and 
indirect-targeting methodologies. As to the latter, in the example given, 
term limits might work fine for employees hired under a certain age. An 
employer may nevertheless be reluctant to apply the same term limit to an 
employee commencing work at age sixty-five as to one commencing work 
at age thirty-five. If the term is adjusted based on the employee’s starting 
age, the policy in effect becomes nothing more than a thinly-disguised age 
policy.“ The direct-targeting method, on the other hand, may be 
prohibitively expensive—or, at a minimum, very inefficient—if each 
employee is required to be tested with the same diligence. If the targeted 
non-age factors are in fact correlated with age, testing younger employees 
at all may be largely a waste of time. The question thus arises as to whether 





239. See Kesselman, supra note 5, at 242, discussing “term tenure” as a possible way to 
continue the university tenure system under the ADEA. Another idea discussed by Kesselman, 
supra note 5, at 241, which is not discussed in the text, is a contract with the employee 
containing a provision waiving the employee's rights under the ADEA. See supra notes 70, 148, 
concerning statutory requirements for waiver. In general, most non-age-based employment 
policies that have an effect similar to one based on age may be justified as RFOAs. See, e.g., 
Iervolino v. Delta Air Lines, Inc., 796 F.2d 1408, 1415 (11th Cir. 1986) (holding that practice 
forbidding all airline captains—not just those approaching age 60—from downbidding to flight 
engineers could be justified as an RFOA). 

240. Cf. Goodship v. University of Richmond, 860 F. Supp. 1110 (E.D. Va. 1994), where a 
university department personnel file noted that a newly hired assistant professor “will be 61 at 
tenure time.” The plaintiff argued that this was evidence of age discrimination in the later 
denial of her tenure, but the court granted summary judgment for the university. 
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it is permissible to give the targeted factors consideration only upon an 
employee’s reaching a certain age. For example, if certain physical or 
mental attributes are a job requirement, and those attributes are more likely 
to be lacking in older employees, is it permissible for an employer to test 
employees for those attributes only after they have reached, say, seventy 
years old? Because age is an explicit criterion, this question is likely to be 
resolved under a direct-evidence burden approach, placing the burden of 
persuasion directly on the employer to justify its practice. 

At least one case has suggested a negative response. In EEOC v. 
Massachusetts,”** the EEOC challenged a requirement that state employees 
over age seventy take and pass annual physical examinations. The court 
observed that, as of the time of the case, no one had yet been terminated as 
a result of the policy.” The state argued that its concern was physical 
fitness, not age, and if an employee is terminated as a result of the policy, 
his termination will occur because of failing physical or mental faculties, 
not because of age.”** The state thus characterized the policy as an RFOA. 

The First Circuit rejected the argument largely on the basis of two 
Supreme Court cases. One was EEOC v. Wyoming.™ As noted earlier,” the 
Supreme Court stressed in Wyoming,” as did the First Circuit,” that an 
employer may assess the fitness of its employees, but it should do so on an 
individualized basis. The other Supreme Court case was Los Angeles 
Department of Water & Power v. Manhart.** The Supreme Court there 
examined a policy requiring larger pension contributions from women than 
from men because women as a group live longer than men. The employer 
argued that sex was not the factor on which the distinction was being 
drawn; rather, it was longevity. The Court overturned the policy because, 
in the Court’s view, Title VII requires courts to look at individual 
characteristics, not class-based characteristics.“° The First Circuit observed 
that the ADEA tracks Title VII.° It therefore looked to Manhart and 
concluded that the age policy could not stand because age was the only 
factor taken into account in requiring an annual medical examination.” 





241. 987 F.2d 64 (1st Cir. 1993). 

242. Id. at 66. 

243. Id. at 67, 72. 

244. 460 U.S. 226, 103 S. Ct. 1054 (1983). 

245. See supra notes 64-65 and accompanying text. 

246. 460 US. at 239, 103 S. Ct. at 1061. 

247. 987 F.2d at 70. 

248. 435 U.S. 702, 98 S. Ct. 1370 (1978). 

249. Id. at 708, 98 S. Ct. at 1375. 

250. 987 F.2d at 73. 

251. Id. at 72-73. If the test in Massachusetts had been administered to all employees, it 
presumably would have been valid, for age would not then be a factor. The outcome thus 
appears, at least on the surface, to be inconsistent with an earlier First Circuit case, EEOC v. City 
of East Providence, 798 F.2d 524 (1st Cir. 1986). The court there upheld a policy of mandatory 
age-60 retirement for police officers and firefighters on the ground that the policy constituted 
a BFOQ. The policy was justified on the basis of medical testimony that all or substantially all 
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There are several reasons to think that the result in Massachusetts may 
be vulnerable, or at least distinguishable from some other circumstances 
where the RFOA defense may be raised in support of an age-based policy. 
The first is the Massachusetts court’s reliance on EEOC v. Wyoming. 
Wyoming considered, but did not decide, the application of the BFOQ 
defense to a mandatory retirement plan.”? The case thus is not directly 
relevant to the application of the RFOA defense. In addition, the legislative 
history reflects,“* and the Supreme Court has stated,” that the ADEA 
applies with special force in the case of mandatory retirement, as the First 
Circuit itself observed.” In general, where an overt age-based employment 
policy results in the ultimate job action—whether mandatory retirement, 
demotion, payment of higher pension rates, or other substantive 
determinations—the policy of the ADEA and practical enforcement 
considerations”® should require that an employer meet the stringent 
requirements of the BFOQ defense. Indeed, where age is the sole criterion, 
the policy can hardly be said to be based on a “reasonable factor other than 
age.””°” Where, however, the age-based policy results only in a test to 


determine whether the employee or applicant can meet the requirements of 
a non-age factor, there is justification for the liberal RFOA standards to 
apply.” In the latter situation, the non-age factor intervenes to prevent the 
age criterion from operating as to all persons in the affected age category. 





officers over 60 are incapable of meeting the employer’s physical standards. Id. at 528. The 
court reached its result despite a showing by the EEOC that the employer did not monitor the 
physical fitness of officers under 60. Id. at 529-30. Thus, the policy resulting in automatic 
termination was upheld by the First Circuit while the one resulting in less onerous 
consequences—a medical examination—was found invalid. While perhaps not satisfying to the 
reader as a matter of principle, the cases are distinguishable by virtue of the different defenses 
and evidence relied upon by the court. See also EEOC v. Mississippi State Tax Comm’n, 848 
F.2d 526, 528-30 (5th Cir. 1988) (holding that to have a mandatory retirement policy for persons 
reaching 60 years old justified on the ground of physical fitness and upheld as a BFOQ, the 
employer must have at least minimum standards for its other employees. The court also notes 
a split in the circuits on the issue). 

252. See supra notes 61-3 and accompanying text. 

253. See supra notes 43-7, 58-61 and accompanying text. 

254. Criswell, 472 U.S. at 410-11, 105 S. Ct. at 2750. 

255. 987 F.2d at 71. 

256. The Court in Criswell alluded to these considerations when it observed that using a 
rational basis standard “would have been tantamount to an instruction to return a verdict in the 
{employer’s] favor.” 472 U.S. at 421, 105 S. Ct. at 2755. 

257. EEOC v. Johnson & Higgins, Inc., 91 F.3d 1529, 1540-42 (2d Cir. 1996) (explaining that 
the RFOA defense is not available for policy that forced employee-board members to retire at 
age 60 or 62). In this instance, the defendant would have to look to the BFOQ language for 
justification. See supra notes 110-13 and accompanying text. 

258. In the Title VII context, the Fifth Circuit has held that Title VII addresses only “ultimate 
employment decisions,” not every decision that might have a “tangential effect” on those 
decisions. Mattern v. Eastman Kodak Co., 104 F.3d 702, 707 (5th Cir. 1997); see also Dollis v. 
Rubin, 77 F.3d 777, 781-82 (5th Cir. 1995). Both cases cite Page v. Bolger, 645 F.2d 227, 233 
(4th Cir. 1981), which defines ultimate employment decisions as “hiring, granting leave, 
discharging, promoting, and compensating.” 
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Instead of blanket decision-making, the employer must give individualized 
attention to each employee, which meets the concern expressed in both 
Wyoming”” and the legislative history.” 

This approach, moreover, is consistent with the message of Hazen,”” 
which was decided shortly after Massachusetts. In Hazen, the Court 
expressed a concern with age playing a “determinative influence” on the 
outcome, as noted earlier.” In the Massachusetts example, it is true that if 
a court were to focus exclusively on the physical fitness test, then the test 
would have difficulty passing muster under the “determinative influence” 
rule of Hazen. Age would have a determinative influence on whether or not 
an employee is to take the test. Taking a physical fitness test, however, is 
not likely to be the “outcome” which the Court had in mind. If the ultimate 
outcome is considered—i.e., whether or not the employee keeps his 
job—then physical fitness as measured by the test, and not age, plays the 
determinative role.” By requiring the employee to undergo a test, the 
employer can legitimately be said to be focusing on the physical fitness 
factor directly.”“ 

The First Circuit in Massachusetts also relied heavily on Manhart, a Title 
VII case. As discussed above,” there are a number of similarities between 
Title VII and the ADEA, but also important differences. Particularly with 
respect to the RFOA defense, which is lacking in Title VII, close adherence 
to Title VII precedent cannot be justified. 

Finally, there was no indication in Massachusetts of any evidence that 
persons in the seventy-and-over age group were any less likely to be 
sufficiently fit for the job than persons under seventy. Where an employer 
adduces such evidence, there is little justification to require that all 
employees undergo identical testing. Nothing in the ADEA or the legislative 
history suggests that the statute requires irrational decision making. If an 
employment test is more likely to identify a non-age trait in one age group 
of employees than in another, rationality may dictate applying the test to 
just one age group, especially if limited resources and employee distractions 
are aconcern. Where this kind of evidence is present, the age-based policy 
no longer constitutes the kind of arbitrary discrimination targeted by the 





259. 460 U.S. 226, 239, 103 S. Ct. 1054, 1061-62 (1983). - 

260. See supra notes 18-22 and accompanying text. 

261. Hazen Paper Co. v. Biggins, 507 U.S. 604, 113 S. Ct. 1701 (1993). 

262. See supra note 216 and accompanying text. See also Boyle v. McCann-Erickson, Inc., 
949 F. Supp. 1095, 1099 (S.D.N.Y. 1997) (holding that plaintiff must prove “that age was a 
determinative factor in the employment decision”). 

263. See supra note 258. 

264. This analysis is consistent with the employer's burden of proof in the direct evidence 
paradigm of cases. See supra notes 102-05 and accompanying text. The employer must show 
that it would have made the same decision even in the absence of age considerations. If the 
non-age factor applies in good faith to all employees and the age-based policy is used only for 
purposes of determining the frequency of testing for the non-age factor, the employer should 
be held to have met its burden. 

265. See supra notes 182-94 and accompanying text. 
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ADEA, namely, stigmatizing, sterotypical discrimination for which there is 
no basis in fact. Rather, the different treatment is based on the kind of 
reasonable distinction which Hazen itself approved.”* The fact that 
employees below the age limit are not identically tested may go to the good 
faith of the age-based policy and whether it is in fact a disguise for arbitrary 
discrimination. If, however, medical evidence supports the age-based 
distinction, and if younger employees are subjected to similar standards 
though perhaps less extensive or regular testing, then the policy should be 
allowed to stand.” 

An age-triggering methodology for testing non-age factors, however, is not 
likely to go unchallenged. It runs counter to an EEOC regulation that makes 
the RFOA defense “unavailable” where “an employment practice uses age 
as a limiting criterion.” While a court would surely give weight to such 
a regulation, it is important to observe that the EEOC’s RFOA regulations in 
general overstate the difficulty of meeting the RFOA defense. They assert, 
for example, that any employment test justified as an RFOA must meet the 
EEOC’s technical standards applicable to race, religion and sex 
discrimination under Title VII.“° Neither the ADEA itself nor its legislative 
history supports such a requirement,”” and it is inconsistent with the low- 
burden approach used in the McDonnell Douglas paradigm of cases.”* The 
regulations also expressly incorporate the adverse impact/business necessity 
test,’”? which, although not dead, has been largely discredited in ADEA 
cases.””* They also purport to place upon the employer “the burden of 
showing that the ‘reasonable factor other than age’ exists factually.””* In 
fact, in the most typical ADEA litigation—the McDonnell Douglas type 
case—the burden remains upon the employee to prove discrimination; even 
where the employee establishes that the employer’s justification is a pretext, 
the employer is not necessarily liable.”” 

The point is that the EEOC’s regulations are out of date and not reflective 
of current law. Under these circumstances, the amount of weight to be 
given to the agency’s interpretation is likely to be tempered.” Age-triggered 





266. 507 U.S. at 610, 113 S. Ct. at 1706. 

267. Cf. supra note 251. 

268. 29C.F.R. § 1625.7(c) (1996). 

269. Id. at § 1625.7(d), the last sentence of which incorporates “the standards set forth at 
part 1607 of this title.” 

270. See generally supra Part I. 

271. See supra notes 72-98 and accompanying text. 

272. 29C.F.R. § 1625.7(d) (1996). 

273. See supra notes 197-222 and accompanying text. 

274. 29C.F.R. § 1625.7(e) (1996). 

275. See supra notes 92-98 and accompanying text. 

276. Insurance Co. of North America v. United States Dep't of Labor, 969 F.2d 1400, 1404 
(2d Cir. 1992) (observing “if the agency’s construction of the statute is unreasonable or contrary 
to the statute or clear legislative intent, a court will not defer to it”); Director, Office of Workers’ 
Compensation Program v. Peabody Coal Co., 837 F.2d 295, 298 (7th Cir. 1988) (finding that 
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testing still has yet to win court approval, but it appears to be a logical 
approach in light of the reasonableness and practicality that are the 
hallmarks of the ADEA legislation. 


ITV. APPLICATION TO THE UNIVERSITY SETTING 


How the various methodologies for giving consideration to non-age 
factors are applied in any particular situation will necessarily depend on the 
specific employment context. One particularly difficult employment 
context, which was the subject of a special exemption under the ADEA 
through 1993,” is the case of tenured faculty at higher educational 
institutions. While neither space nor time permit extensive discussion of 
the ADEA’s application in every employment situation, a section 
considering its application in the tenured faculty context will help to 
illustrate the views advocated herein. 

Tenure essentially guarantees employment for university faculty 
members, except upon a showing of cause for removal.’” Historically, a 
major tradeoff for tenure rights was mandatory retirement at a specified 
age.”” By not renewing the ADEA exemption for tenured faculty, however, 
Congress has complicated the retirement process for faculty members at 
colleges and universities. 

There are a variety of non-age considerations that weigh in favor of a 


simple, uniform retirement age for college and university faculty. Some 
were recognized by Congress in granting the now-expired exemption for 





“deference is inapposite when the [agency’s] construction directly contravenes the express 
language of the statute”). 

277. See supra notes 51-7 and accompanying text. See supra note 58 for bill pending in 
Congress that would restore the exemption. 

278. See Kesselman, supra note 5, at 208-09. 

279. Id. at 209 & n.12, 249. See also Pollis v. New Sch. for Soc. Research, 829 F. Supp. 584, 
587 (S.D.N.Y. 1993) (citing to the regulation interpreting the now-expired exemption for 
tenured faculty, 29 C.F.R. § 1625.11(e) (1996)). The regulation incorporates the tenure 
standards of the 1940 Statement of Principles on Academic Freedom and Tenure, jointly 
developed by the Association of American Colleges and the American Association of University 
Professors. The Statement, as set forth in the regulation, says the following, among other things, 
on the subject of tenure: 

After the expiration of a probationary period, teachers . . . should have permanent 
or continuous tenure, and their service should be terminated only for adequate 
cause, except in the case of retirement for age, or under extraordinary 
circumstances because of financial exigencies. 
Id. In Crozier v. Howard, 11 F.3d 967, 970 (10th Cir. 1993), the court, relying on McAloon v. 
Bryant College of Business Administration, 520 F. Supp. 103 (D.N.H. 1981), and Drans v. 
Providence College, 383 A.2d 1033 (R.I. 1987), provides a similar definition of tenure and adopts 
the following statement: 
If the scope of tenurial protection is not broader than necessary to protect academic 
freedom and to provide enough job security to make the profession attractive to 
young men and women, then an academic institution should have the authority to 
institute a mandatory retirement program. 
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tenured faculty. They include “the financial burden on already hard- 
pressed institutions of higher learning” due to the “retention of highly paid 
senior employees for additional years.””° Another is “the difficulty of 
objectively evaluating the performance” of tenured faculty members, making 
discharges for cause “difficult.”"* A further consideration recognized by 
Congress is the limited number of available faculty positions, so that the 
number of positions that can be filled by “younger professors, particularly 
women and minorities,” is “closely related to the number of retirements.”**” 
Still other considerations are the need for institutional evolution, so as to 
eliminate faculty members in disciplines where student demand no longer 
justifies them;”* and the need to maintain an age balance that helps foster 
a diversity of ideas.” 

Some of these considerations are resolvable without reference to age and 
without doing serious violence to traditional concepts of tenure. For 
example, a professor’s performance can partly be measured objectively, as 
in the case of a scholarly productivity requirement. Criteria could be 
applied to all faculty members, regardless of age, establishing a minimum 
number of publications per year in a scholarly publication. Appropriate 
sanctions could be imposed upon those who do not meet them. Faculty 
members, young or old, in outdated disciplines could be given a choice to 
move into a needed area of expertise, or to leave. The employment 
guaranteed by the grant of tenure does not necessarily mean employment in 
a useless field of endeavor. So far as concerns the financial burden imposed 
by senior faculty staying on past what would otherwise be mandatory 
retirement age, perhaps a term limit could be applied to high salary levels. 
Once the professor received the specified salary for, say, five years, his or 
her salary would begin to decline. 

The real problem caused by lifting the retirement cap comes with 
application of the more subjective criteria, or where termination decisions 
are based on a combination of subjective and objective factors. Determining 
teaching effectiveness, or the quality of a professor’s scholarly publication, 
or the significance of a particular research effort, or the value of a faculty 
member’s contribution to the performing arts—these types of decisions 
rarely lend themselves to easily applied standards. They all involve matters 
of opinion and judgment. 

The magnitude of the problem is tempered by two considerations. One 
is that the school’s decision on the competency of its faculty is not typically 
subject to judicial review on its merits, so that the school need not be 
worried about whether a court will agree or disagree with its ultimate 
decision. In an ADEA action, a court’s review is limited to whether the 
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wrong criteria—i.e., but for the age of the professor, he or she would have 
been retained—was used, not whether the institution reached the right 
decision in the criteria it applied. From the perspective of protecting 
against a potential judicial challenge, the school should thus build a record 
focusing on the criteria used for the decision. 

The second consideration is that terminating senior faculty members is 
not the only occasion an educational institution has to exercise subjective 
judgment concerning its teaching staff. Subjective competency decisions 
are regularly made not only on termination, but also in hiring, in granting 
tenure or promotion, and at other times.” The decision-making know-how 
should thus be readily available. 

Nevertheless, terminating senior faculty due to age-related competency 
problems may give rise to special difficulties. For one thing, the decision- 
making process will frequently require testimony or other evidence from 
peers and long-time colleagues of the senior professor, which often is not 





285. In Schneider v. Northwestern University, 925 F. Supp. 1347, 1369 (N.D. Ill. 1996), a Title 

VII action, the court expressed this thought as follows: 
When an institution proffers as its reason for denying tenure insufficient scholarship, 
poor teaching, or lack of service, whether the candidate’s scholarship was in fact 
insufficient; teaching was in fact poor; or service was in fact lacking is none of the 
court’s concern. The court’s concern is whether the institution, when it made its 
decision to deny tenure, believed the reasons given. Another way of putting this is 
that pretext does not mean a mistake on the part of an employer; it means a lie, a 
phony reason for some action. 
See also Kuhn v. Ball State Univ., 78 F.3d 330, 332 (7th Cir. 1996) (finding that “[t]he ADEA is 
not a merit selection program. Employers may act for many reasons, good and bad; they may 
err in evaluating employees’ strengths; unless they act for a forbidden reason, these errors (more 
properly, differences in assessment) do not matter.”). 

286. See, e.g., Fisher v. Vassar College, 70 F.3d 1420 (2d Cir. 1995) (discussing Title VII and 
ADEA claims made upon denial of tenure for female professor based on scholarship and other 
subjective factors; court reversing judgment for the plaintiff and ordering case dismissed); Kuhn, 
78 F.3d at 331 (7th Cir. 1996) (explaining that ADEA action based on school’s refusal to promote 
plaintiff from assistant to associate professor because “his work as a teacher was not superior” 
and other subjective criteria; court affirming summary judgment for defendant); Cliff v. Board 
of Sch. Comm'rs of the City of Indianapolis, 42 F.3d 403 (7th Cir. 1994) (involving sex and race 
discrimination claims resulting from cancellation of teacher’s contract because of her unsatisfac- 
tory performance reviews; court affirming summary judgment for the school board); Kraemer 
v. Franklin and Marshall College, 941 F. Supp. 479, 481 (E.D. Pa. 1996) (holding college liable 
under ADEA for hiring younger candidate rather than older, more experienced candidate for 
tenure-track position); Sekor v. Capwell, 889 F. Supp. 34 (D. Conn. 1995) (involving teacher 
terminated for incompetence who sued for ADEA and civil rights violations; denying summary 
judgment for defendant); Goodship v. University of Richmond, 860 F. Supp. 1110 (E.D. Va. 
1994) (involving professor denied tenure due to lack of scholarship who brought ADEA claim; 
summary judgment for defendant); Arney v. Campbell, 856 F. Supp. 1203 (W.D. Ky. 1994) 
(involving tenured teacher who was demoted due to poor evaluations, brought federal due 
process claim, state age discrimination claim and other claims; allowing partial summary 
judgment for defendant); Fisher v. Asheville-Buncombe Technical Community College, 857 
F.Supp. 465 (W.D.N.C. 1993) (involving professor whose contract was not renewed due to 
teaching and other problems who brought ADEA claim; allowing summary judgment for 
defendant). 
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the case when an institution undertakes a performance review of more 
junior faculty members. Regardless of whether or not the senior professor 
is ultimately removed, the situation promotes an atmosphere ripe for 
retaliation by the professor or his allies, and the entire process easily lends 
itself to acrimony, humiliation and damaged morale.” In addition, the 
stakes are higher than in at least some other faculty-employment situations. 
Given the professor’s age and the circumstances of his potential leaving, a 
decision to terminate may well mean that he will never work again. He thus 
has an added incentive to press every possible appeal or review opportunity, 
including through the courts, even though court review will be limited. 

Finally, the mere fact that a college or university has the ability to make 
difficult, subjective decisions does not mean that it wants to exercise that 
ability on a more regular basis. Traditionally, the problem of senior faculty 
retirement has been handled through a simple, clean, controversy-avoiding 
mandatory retirement policy. The removal of mandatory retirement thus, 
at a minimum, adds to the number of difficult decisions that must be made. 
There is, moreover, a certain inevitability to the deterioration of a professor’s 
performance if he or she continues on long enough.”” This inevitability 
suggests the need for more frequent performance reviews for senior faculty, 
rather than less frequent. If more frequent reviews are necessary, however, 
the prospect exists that the educational institution must subject all faculty 
members to the same treatment, lest the institution expose itself to ADEA 
liability. An institution that has heretofore been successful in avoiding 
frequent drawn-out review proceedings might thus find itself engaging in 
little else. 

One possible solution in the higher-education context is application of 
the “bona fide executive” exception to senior faculty, as discussed earlier.”*° 
Given the fact that that exception is expressly provided for by statute, there 
is no question of its validity, if it is applicable. It would permit the 
imposition of a uniform retirement policy, even in the absence of an 
exemption applicable specifically to tenured faculty. 

If, however, the exception for executives is not applicable to a particular 
faculty position or determined to be unavailable to faculty members in 
general, then there will be no way to avoid an increase in the number of 
subjective review determinations that will need to be made for senior 
faculty members. The issue at that point becomes the secondary effects of 
the new senior faculty evaluation requirement: if increased performance 
reviews are deemed necessary for older faculty members, must the same 
level of scrutiny apply to younger faculty members? The answer is no, at 





287. See Kesselman, supra note 5, at 237, who describes termination proceedings as 
“procedurally complicated, morale-damaging both for the defendant and his or her longtime 
colleagues who must testify against the senior professor, and likely to lead to expensive and 
protracted ADEA suits.” 

288. See supra notes 282-84 and Note, supra note 5, at 898. 

289. See supra notes 143-47 and accompanying text. 





44 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 24, No. 1 


least if the approach to the ADEA suggested herein is accepted. Based on 
empirical studies, an educational institution should be able to estimate the 
age after which the decline in performance is likely and will create a quality 
control problem in a given discipline. The estimation, moreover, should not 
have to be performed with “suspect classification” type precision.™ So long 
as the institution makes a reasonable approximation of the critical age, over- 
or underinclusiveness is not a basis for overturning the institution’s 
finding.” Directing heightened performance review efforts to faculty 
members beyond that age should fall within the RFOA exemption to the 
ADEA. 

Thus, if a senior faculty member wishes to continue teaching, it should 
not constitute a violation of the ADEA for the institution to subject the 
faculty member’s performance to, for example, annual reviews leading to 
possible termination. The review process should be legal even if annual 
reviews are not imposed upon younger faculty members. Naturally, 
subjecting younger faculty members to some sort of review process that 
applies criteria similar to that used for older faculty members, will increase 
the chances of a court concluding that the older-faculty-review process is 
not simply a ruse for age discrimination. The court’s focus, however, should 
be on the reasonableness of the process, the good faith of the institution, 
and the evidence establishing the need for the difference in treatment—and 
not simply the difference in treatment itself. 


CONCLUSION 


The concerns that shaped the ADEA differ from those that underlie Title 
VII. With the ADEA, Congress sought to root out unjustified age-based 
stereotypes. To that end, the statute prohibits substantive decisions based 
solely on age. The RFOA exception, on the other hand, allows distinctions 
based upon non-age factors. The guiding principle for the RFOA exception 
is reasonableness, not business necessity. RFOA decisions triggered by 
reasonably-based age considerations should therefore be legal. 





290. See supra notes 169-78 and accompanying text. 
291. See supra notes 223-28 and accompanying text. 
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INTRODUCTION 


Law students are becoming much more willing to ask for accommoda- 
tions for their physical and mental disabilities,’ and it is expected that the 
number of such requests will continue growing.’ Because certain 
disabilities cause students to need more time to complete their course work, 
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1. See Laura F. Rothstein, Disability Issues in Legal Education: A Symposium, 41 J. LEGAL 
EDUC. 301, 305 (1991) (estimating that students with disabilities represent approximately nine 
percent of the total law school population), and James C. Simmang, Wasting No More Minds, 
LEGAL TIMES, Sept. 2, 1996, at S38 (noting that students with learning and other mental 
disabilities are “the most rapidly increasing segment of the law student population requiring 
some type of ADA accommodation”). See also Joseph Slobodzian, Blind Test-Takers: LSAC 
Failed to Comply With Disabilities Act, NAT'L L.J., Apr. 21, 1997, at A13 (reporting that three 
blind law school applicants sued after they were denied permission to use human readers or 
Braille note-taking equipment). 

Increasing awareness and sensitivity to individuals with disabilities seem to be helping law 
students overcome fears of stigma and discrimination which previously created a reluctance to 
ask for accommodations. David M. Engel & Alfred S. Konefsky, Law Students with Disabilities: 
Removing Barriers in the Law School Community, 38 BuFF. L. REV. 551, 571 (1990). See also 
Charles K. Barber, Waivers of Academic Progress Requirements for Federal Financial Aid: A Rea- 
sonable Accommodation for Students with Learning Disabilities?, 23 ].C. & U.L. 231, 231 (1996) 
(“A growing number of disabled students, having benefited from the statutory right to a fair and 
appropriate public education in the least restrictive environment in primary and secondary 
schools, have not hesitated to assert their rights on college campuses.”); and Susan J. Adams, 
Because They're Otherwise Qualified: Accommodating Disabled Law Student Writers, 46 J. LEGAL 
EDUC. 189, 194-95 (1996) (noting that learning disabled students now “aspire to postsecondary 
and even professional schools, where recent legislation provides further support”). 

2. High school students are increasingly seeking extra time in taking standardized college 
entrance tests, see Michael Winerip, Enrolled as Disabled but Ousted for Refusing Help, N.Y. 
TIMES, Aug. 18, 1993, at A17 (reporting an annual rise of between ten and fifteen percent in the 
number of such requests), and the number of college students asking to take the Law School 
Admissions Test (LSAT) under special conditions is exploding. Maureen A. Stapleton, Dis- 
abilities Act Brings About Sharp Increase in Student Requests for School, Exam Aids, CHI. DAILY 
L. BULL., Dec. 22, 1995, at 3 (noting that between 1990 and 1993, the Law School Admissions 
Council (LSAC) saw requests for testing accommodations on the LSAT jump by 100%). 
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law schools typically permit these students to enroll in fewer than the usual 
number of credit hours.’ As a result, they spend more time and—absent a 
tuition adjustment*—more money to graduate. Although there are no 
reported cases which have squarely faced the issue of whether concomitant 
tuition reduction must be a part of this type of accommodation,” it is only 
a matter of time before such an opinion is handed down.° 

To help frame the question, this article begins by reviewing relevant 
federal legislation as well as existing court and agency decisions. It next 
considers the potential consequences triggered by a law school’s decision to 
grant the initial accommodation of additional time. Finally, the article 
concludes that law schools are likely to have to modify their tuition policies 
unless they can overcome the significant obstacle of proving that doing so 
will impose an undue fiscal burden. 





3. See M. Kay Runyan & Joseph F. Smith, Jr., Identifying and Accommodating Learning 
Disabled Law School Students, 41 J. LEGAL EDUC. 317, 330-31 (1991). 

4. The issue of modifying tuition arises only when law schools charge < set fee for all 
students. There is no problem where students pay on a per credit basis. 

5. Federal regulations, however, suggest that “[m]Jodifications may include changes in the 
length of time permitted for the completion of degree requirements ....” 34 C.F.R. § 104.44(a) 
(1996). Unfortunately, these regulations ignore the tuition issue. 

At least one United States Department of Education Office for Civil Rights (OCR) 
determination suggests that this omission means universities are not required to provide tuition 
adjustments. See University of Osteopathic Medicine and Health Sciences, 1 Nat’! Disability 
L. Rep. (LRP Publications) 4 335 (Mar. 21, 1991). Nevertheless, for several reasons, this decision 
is less helpful than it initially seems. 

First, although the regulations provide examples, they are not intended to be exclusive. 
Indeed, because accommodations must be tailored to the individual, the regulations could not 
possibly include all potentially reasonable accommodations. This is especially true in light of 
the fact that the regulations were promulgated more than twenty years ago. Obviously, much 
has been learned about disabilities in the past two decades. In addition, great strides have been 
made in the technology available for coping with certain disabilities. This is particularly 
important in light of case law which specifically refers to the need to consider such advances 
in deciding whether requested modifications are reasonable. See, e.g., Southeastern Commun- 
ity College v. Davis, 442 U.S. 397, 412-13 (1979). 

Second, the student in Osteopathic Medicine was not asking for reduced tuition as an 
accommodation. Instead, he claimed that federal law required the university to waive its fees 
when students had to repeat courses they had failed because of their disabilities. 1 Nat'l 
Disability L. Rep. at 1 335. 

Finally, like all OCR determinations, the ruling expressly states it is not intended and should 
not be construed to cover any other issues regarding compliance with the regulations “which 
may exist but are not specifically discussed herein.” Id. 

6. In fact, the OCR regional office in Boston recently confronted the issue in a case involv- 
ing a pair of undergraduate students, but dismissed the complaint because there was “insuffi- 
cient evidence to establish a violation of Section 504, as alleged.” See Complaint No. 01-96- 
2019, OCR Determination, Unpublished Opinion (Sept. 4, 1996) (on file with the authors). 
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I. THE APPLICABLE LAW 


Federal legislation’ requires a law school to provide reasonable accom- 
modations to otherwise qualified students with disabilities, unless the 
requested modifications alter the institution’s basic educational program or 
impose an undue fiscal burden.’ Thus, when a student documents that 
because of his disability’ he needs additional time to complete degree 





7. Like others, law students are protected under the Americans with Disabilities Act of 
1990 (ADA), 42 U.S.C. §§ 12101-12213 (1995 & Supp. 1997), and § 504 of the Vocational 
Rehabilitation Act of 1973, 29 U.S.C. § 794 (West 1985 & Supp. 1997). The protections under 
both acts are basically the same. See, e.g., Gonzales v. Garner Food Servs., 89 F.3d 1523, 1529 
(11th Cir. 1996), cert. denied, 117 S. Ct. 1822 (1997). For a discussion of the applicability and 
interaction of these acts, see, e.g., Adams, supra note 1, at 194-96; Claire E. McCusker, The 
Americans with Disabilities Act: Its Potential for Expanding the Scope of Reasonable 
Accommodations, 21 J.C. & U.L. 619 (1995); Donald Stone, The Impact of the Americans with 
Disabilities Act on Legal Education and Academic Modifications for Disabled Law Students: An 
Empirical Study, 44 KAN. L. REV. 567, 581-93 (1996). 

8. 42 U.S.C. § 12182(b)(2)(A)(iii) (1995). Unfortunately, no bright line test exists to 
determine what constitutes an undue burden. See infra notes 29-48 and accompanying text. 

Regulations promulgated under the Rehabilitation Act provide little help in deciding the 
extent to which a grantee must make reasonable modifications. Interestingly, consensus exists 
that “cost cannot defeat a handicapped child’s right to individualized education programs.” 
Julie Brandfield, Note, Undue Hardship: Title I of the Americans with Disabilities Act, 59 
FORDHAM L. REV. 113, 133 n.49 (1990). However, these cases generally involve primary and 
secondary schools. Thus, they can be explained by education’s “vital role” in society. Id. Cases 
involving colleges also are not particularly helpful because they address narrow issues such as 
the school’s obligation to provide auxiliary aids. See, e.g., Camenisch v. University of Tex., 616 
F.2d 127 (5th Cir. 1980), vacated on other grounds, 451 U.S. 390 (1981). 

Although Title I of the ADA applies only to employment, it is instructive. It requires 
employers to make accommodations unless they impose an “undue hardship,” which is defined 
as requiring “significant difficulty or expense.” 42 U.S.C. § 12111(10)(A) (1995). Thus, the 
ADA requires the nature and cost of the accommodation to be balanced against the institution’s 
size, type, and financial resources. Id. at § 12111(10)(B). See also 45 C.F.R. § 84.12(a) (1996). 
The regulations identify the following factors as significant in determining undue hardship: 

(1) The overall size of the recipient’s program with respect to number of employees, 

number and type of facilities, and size of budget; 

(2) The type of the recipient’s operation, including the composition and structure of 

the recipient’s workforce; and 

(3) The nature and cost of the accommodation needed. 

Id. § 84.12(c). For a further discussion see Edward J. McGraw, Note, Compliance Costs of the 
Americans with Disabilities Act, 18 DEL. J. CORP. L. 521 (1993) (“Most employers will have 
difficulty proving an undue hardship under this factor-based test, especially larger and more 
financially stable employers. The legislative history of the Act establishes that merely because 
costs rise above a certain de minimis level, the financial burden will not be considered as undue 
hardship. An undue hardship defense may also fail where the cost, however great, is shown 
to be a small portion of an employer's budget.” Id. at 533-34 (footnotes omitted)). 

9. A disability is “a physical or mental impairment that substantially limits one or more 
of the major life activities ....” 42 U.S.C. § 12102(2)(A) (1995). It is well established that the 
student bears the burden of proving he is a qualified individual with a disability. Without 
adequate documentation, the university has no obligation to provide accommodations. ‘See 34 
C.F.R. § 104.44 (1996), and Adam A. Milani, Disabled Students in Higher Education: Adminis- 
trative and Judicial Enforcement of Disability Law, 22 J.C. & U.L. 989, 1011-15 (1996). 
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requirements, a law school must grant the request unless doing so falls 
within one of the two exceptions.”° 


A. Alteration of the Besic Program 


Law schools are not required to alter their basic educational programs, 
even if this means that some individuals with disabilities will be precluded 
from attending. A clear illustration of this rule can be found in McGregor 
v. Louisiana State University Board of Supervisors.” 

Robert McGregor had permanent “disabling head and spinal injuries from 
a series of unfortunate accidents ....”’* Nevertheless, determined to attend 
law school, he retook the LSAT after an initial disappointingly-low score. 
The combination of his second score and college grade point average 
qualified him for automatic admission as a member of Louisiana State 
University’s (LSU) Class of 1991. Although McGregor’s request for part-time 
status was rejected, the law school did provide him with a handicapped 
parking sticker and additional time on his criminal law exam. 
Unfortunately, even with these accommodations, McGregor failed to obtain 
the necessary average for advancement to the second semester.”* 

LSU law students who fail their first semester are required to sit out a 
year before restarting their studies. Despite this rule, McGregor was 
permitted to audit a constitutional law class as well as a legal writing class. 
The Law Center also assigned a professor to tutor McGregor in 
constitutional law. When McGregor received passing grades in both classes, 
he was readmitted as a freshman on probation without having to wait the 
usual year. In addition to early readmittance, LSU granted McGregor a 
number of other accommodations, including adjusting his schedule, 
acquiring special tables, and removing the door to the men’s bathroom to 
make it easier for McGregor to maneuver his wheelchair.* 

At the end of the Fall 1989 semester, the Law Center allowed McGregor 
to take most of his exams at home. But when he sought similar 
arrangements for his Spring 1990 exams, his request was denied. Instead, 
the Law Center provided him with alternative accommodations that it 





10. It should be noted here that the burden is on the student to show that the requested 
accommodation is reasonable and does not compromise the program’s integrity. Davis, 442 U.S. 
at 407, 99 S. Ct. at 2367. Cf. Willis v. Conopco, Inc., 108 F.3d 282, 283 (11th Cir. 1997) (“[AJ]n 
ADA plaintiff (1) as part of her burden of production, must identify an accommodation that 
would allow her to perform her job duties and (2) as a part of her burden of proving her case, 
must establish that such an accommodation is reasonable.”). 

11. 3 F.3d 850 (5th Cir. 1993). 

12. Id. at 854. 

13. Id. 

14. Id. at 856. 
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believed were “reasonable while still maintaining the integrity of the 
examination process.”* 

At the end of the Spring 1990 term, McGregor was again dismissed from 
the Law Center and again petitioned for additional accommodations. 
Dissatisfied with the Law Center’s offer to readmit him as a freshman for the 
third time, McGregor sued the Law Center in federal court.”* 

The United States District Court for the Eastern District of Louisiana 
granted LSU’s motion for summary judgment.” On appeal to the Fifth 
Circuit, McGregor renewed his contention that his disability affected his 
ability to learn and the proposed accommodations failed to respond to his 
problems. In particular, he claimed that the Law Center’s insistence on a 
full schedule, in-class exams, and a 68 average in freshman courses “was 
equal treatment which resulted in unequal opportunity to participate in the 
law program.””* Not surprisingly, LSU’s perception was very different. It 
maintained that it had “‘bent over backward’ to help McGregor; that what 
McGregor seeks is to blame the Law Center for his mental ineptitude; and 
that his additional requests for accommodations amount to demands for 
preferential treatment or a substantial modification of its program, which is 
not required by law.”” 

In a lengthy opinion, the Fifth Circuit affirmed the district court. It began 
by rejecting McGregor’s argument that, having been admitted, he was 
entitled to remain in law school: “Many students, handicapped or not, who 


qualify for admission into law school flunk out. The question here is 
whether McGregor is otherwise qualified for retention in the Law Center’s 


program.”” Having thus framed the question, the court proceeded to 


consider McGregor’s argument that the Law Center’s insistence that he carry 
a full load, take his exams at school, and achieve a minimum GPA to 
advance to his junior year was unreasonable under the circumstances. 
After a brief analysis of controlling precedents, the court concluded that 
McGregor would be “entitled to the requested accommodations only if he 
can demonstrate that the accommodations constitute reasonable deviations 
from the Law Center’s usual requirements ‘which meet . . . his special needs 
without sacrificing the integrity of the [Law Center’s] program.””” Finding 





15. Id. In particular, the Law Center gave McGregor: 
(1) extra examination time; (2) a choice of taking the exams on the first or third floor; 
(3) a room equipped with a handicapped table, a special bench from the library, a 
typewriter and/or dictaphone; (4) a student proctor to take care of his personal needs 
as well as assisting him with the men’s rest room door; (5) permission to eat and drink 
in the room to maintain his sugar level. 


16. Id. at 857. 

17. 3 Nat'l Disability L. Rep. (LRP Publications) 1 70 (July 24, 1992). 
18. McGregor, 3 F.3d at 857. 

19. Id. 

20. Id. at 854. 

21. Id. at 858-59. 
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that “[t]he record on summary judgment is devoid of evidence of malice, ill- 
will, or efforts on the part of the Law Center to impede McGregor’s 
progress,” the court held that 


the Law Center’s decisions to require full-time attendance and in-class 
examinations for first year students are academic decisions, ones 
which we find reasonable in light of the Law Center’s admittance 
practices. ... Viewing the undisputed facts, we can conclude only 
that the Law Center reasonably accommodated McGregor’s disability 
and that the additional accommodations, if granted, would constitute 
preferential treatment and go beyond the elimination of disadvanta- 
geous treatment mandated by [federal law]. ... McGregor, therefore, 
is not an otherwise qualified individual who has been denied the 
benefits of the Law Center’s program solely because of his handicap.” 


That the Fifth Circuit decided to defer to the Law Center is not terribly 
surprising, for judges generally refrain from second-guessing academic 
decisions.“ One reason for this is a concern that any other position would 
lead to a counter-productive battle of the experts.” 

The court’s decision is also not surprising for another reason. LSU had 
argued that its program produced “high quality lawyers” because students 
were required to attend law school on a full-time basis.” The Fifth Circuit 
accepted this claim, as well as the additional claim that the changes 
suggested by McGregor would result in a diminution of LSU’s reputation: 





22. Id. at 859. 

23. Id. at 859-60. 

24. See James Leonard, Judicial Deference to Academic Standards Under Section 504 of the 
Rehabilitation Act and Titles II and III of the Americans with Disabilities Act, 75 NEB. L. REV. 27, 
30 (1996). 

Because of their greater familiarity with the course of instruction, courts on occasion give 
less deference to law school admission decisions than to those of other professional programs. 
Compare, e.g., Doe v. New York Univ., 666 F.2d 761, 775-76 (2d Cir. 1981) ("The first of these 
is a court's limited ability, as contrasted to that of experienced educational administrators and 
professionals, to determine an applicant’s qualifications and whether he or she would meet 
reasonable standards for academic and professional achievement established by a university 
or a non-legal profession.”) with Doherty v. Southern College of Optometry, 862 F.2d 570, 576 
(6th Cir. 1988) ("The federal judiciary is ill-equipped to evaluate the proper emphasis and 
content of a school’s curriculum .... This is the case especially regarding degree requirements 
in the health care field ....”). For a further discussion, see Michelle Morgan Ketchum, Note, 
Academic Decision-Making: Law Schools’ Discretion Under the Americans with Disabilities Act, 
62 UMKCL. REV. 209, 215-17 (1993). 

25. Leonard, supra note 24, at 73. Some commentators have warned, however, “that too 
much academic deference will eviscerate the purposes of the ADA and Section 504 by masking 
discrimination (perhaps unintentional) against students with disabilities.” Bonnie Poitras 
Tucker, Application of the Americans With Disabilities Act (ADA) and Section 504 to Colleges and 
Universities: An Overview and Discussion of Special Issues Relating to Students, 23 J.C. & U.L. 
1, 35 (1996). 

26. McGregor, 3 F.3d at 859-60. 
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The Law Center’s program, though strict, is effective by some accepted 
measures. The Law Center has had and continues to have the highest 
bar passage rate in Louisiana. McGregor proposes that the Law Center 
create for him a law school program, either with a part-time schedule 
and at-home examinations or with lowered passing GPA requirements. 
These additional accommodations clearly force the Law Center either 
to lower its academic standard and pass McGregor to the next level or 
to compromise the reasonable policy of its academic program and 
allow McGregor to attend part-time and take his examinations at 
home. Section 504 does not require this much.” 


Despite the great deference shown by the Fifth Circuit, law schools 
should not take much comfort from McGregor. As the court made clear, LSU 
prevailed only because it was able to show it had no part-time students and 
admission of even one such student would completely compromise its 
standards.” It seems extremely doubtful that more than a handful of other 
law schools will be able to meet these requirements. 


B. Undue Burden 
1. The Student’s Perspective 


Just as a law school is not required to alter its basic program to accom- 
modate a student with a disability, neither does it have to absorb an undue 
fiscal burden for such a student. Thus, the question becomes whether 
tuition must be adjusted so that the total cost for a student who requires 
extra time is the same as for students without disabilities. Put another way, 
does a failure to adjust tuition constitute impermissible discrimination? 

Under federal law, discrimination includes the “failure to take such steps 
as may be necessary to ensure that no individual with a disability is 
excluded, denied services, segregated or otherwise treated differently”’” 
from others. Accordingly, an argument can be made that because law 
school is expensive, any increase in total tuition may effectively preclude 
individuals with disabilities from obtaining or completing their education. 
Likewise, because most law students rely on loans or grants, a failure to 
adjust tuition for those with disabilities means that they are being treated 





27. Id. at 860. 

28. That LSU’s burden had been a heavy one is made clear by the following passage: 
McGregor characterizes the proposed changes as reasonable schedule modifications 
since the ABA accredits programs with part-time or evening students and the Law 
Center’s bulletin allows such deviation in exceptional circumstances. This does not 
persuade .... Given the Law Center’s history and admittance practices, the full-time 
attendance requirement is critical to their [sic] program and the requested deviation 
would be a substantial modification under any circumstance. 

Id. at 859 (emphasis supplied). 
29. 42 U.S.C. § 12182(2)(A){iii) (1995). 
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differently from other students because a smaller percentage of their overall 
costs are being funded. 

In considering these arguments, the case of Murdy v. Bureau of Blindness 
& Visual Services is worth noting.” Joseph Murdy claimed discrimination 
when the Pennsylvania Bureau of Blindness & Visual Services (BBVS) refus- 
ed to pay for more than the eight semesters generally required to earn a 
college degree. Although he had initially agreed to maintain a full credit 
load, Murdy fell behind and needed an additional semester to complete the 
requirements for his bachelor’s degree at the University of Pittsburgh (UOP). 

While the UOP permitted him to continue attending classes, it withheld 
his degree when the tuition for the ninth semester was not paid. Murdy 
claimed “the Bureau’s policy of refusing to fund educational expenses 
beyond the time period when sighted students would obtain their degree” 
violated the Rehabilitation Act of 1973.*" The court disagreed and affirmed 
the BBVS’s denial. In doing so, it found that there was substantial evidence 
to support the BBVS’s conclusion that the 


true reason [why Mr. Murdy failed] to complete the degree program in 
the prescribed time period is that carrying an average of fifteen credits 
over four years is too difficult, especially with math courses. However, 
Mr. Murdy is not entitled to an exception to the policy merely because 
the degree program in which he was enrolled was academically 


demanding.” 


Although this decision is interesting, it fails to resolve the issue.” 





30. 677 A.2d 1280 (Pa. Commw. Ct. 1996). 

31. Id. at 1284. 

32. Id. at 1284-85. 

33. One reason why this is so is because the suit was against an administrative agency 
rather than a university. In fact, Murdy apparently never asked the UOP for an accommodation 
and it permitted him to take fewer hours during one term and to attend classes for a ninth 
semester. 

It is surprising that Murdy failed to ask the UOP for financial accommodations. He might 
have raised an analogy to the “auxiliary aids requirement.” Universities generally can satisfy 
their obligation to provide such aids by directing students to appropriate agencies. However, 
if the aids are not otherwise available, the school must furnish the needed assistance. See, e.g., 
34 C-F.R. § 104.44(d)(1) (1986), and St. Charles County Community College, 1 Nat’! Disability 
L. Rep. (LRP Publications) 1 348 (Mar. 22, 1991). 

Murdy could have claimed that although the UOP had no obligation to provide a financial 
accommodation so long as the BBVS was paying, when the BBVS refused to pay for the ninth 
semester, the responsibility shifted back to the UOP. In other words, the university should have 
adjusted tuition—which, in Murdy’s case would have required a waiver—and granted him his 
degree. 

Interestingly, the same sort of problem occurred in the pre-ADA case of McGuire v. Switzer, 
734 F. Supp. 99 (S.D.N.Y. 1990). Kevin G. McGuire, a paraplegic, attended Boston University 
and then Georgetown University Law School. To help pay for his education, he applied to the 
New York State Office of Vocational Rehabilitation (OVR) and received money under a state 
tuition assistance program. After graduating from law school McGuire sued the OVR, claiming 
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Murdy’s primary obstacle to success was his original contract with the BBVS 
in which he agreed to the eight semester limitation and failed to ask for an 
accommodation. Moreover, when he began falling behind—and even after 
the BBVS sent him notices that he was off schedule and that any additional 
costs would be his responsibility—Murdy never requested a financial 
accommodation.” He objected only after the BBVS refused to pay his ninth 
semester tuition. Because the BBVS’s policy did provide some flexibility 
based on individual needs, the court said the “real issue” was whether the 
process was unfairly applied to Murdy. It was not, the court decided, 
because Murdy knew about and agreed to the limitation from the beginning. 
Additionally, the reasons he gave for why he had fallen behind—unreliable 
equipment, difficulty obtaining readers and textbooks, and trouble in 
math—did not meet the BBVS’s “acute health problems” standard for 
extended funding.* 

Somewhat closer to the mark is an OCR determination known as Hastings 
College of Law.* A student’s®” learning disability was not diagnosed until 
his second semester of law school. He then requested and received certain 
accommodations. Nevertheless, he failed to achieve the requisite grade 
point average and was academically dismissed. When he subsequently 
petitioned for readmission, a faculty committee denied his request but 
granted him “reexamination status.” This status allowed him to attend 
classes and, at the end of the new school year, retake the final examinations 
he had failed. 

Upon receiving reexamination status, the student requested that the 
school provide him with the same accommodations that he had received 
prior to his dismissal. Although he produced a letter from a learning 
disability specialist which stated that “with the appropriate academic 
adjustments, including [my] services,” he would succeed, the law school 
refused to pay for the specialist.” In the institution’s opinion, reexamina- 
tion students were not enrolled. Moreover, because they paid neither 
tuition nor fees, the law school believed it had no obligation to supply 
“academic adjustments and/or auxiliary aids requiring ‘out of pocket’ 
expense.”** Interestingly, although contrary to its own argument and 





that the state cap, which had limited the amount of money McGuire had been able to obtain 
from tbe OVR, violated his civil rights. The court rejected this contention because the OVR was 
able to demonstrate that it had applied the cap in a uniform manner. Id. at 114. Like the 
plaintiff in Murdy, McGuire’s fundamental mistake was that he sued the government rather than 
his universities. 

34. Absent a timely request, the BBVS clearly had no obligation to accommodate. See 
supra note 9. 

35. Murdy, 677 A.2d at 1284. 

36. 4 Nat'l Disability L. Rep. (LRP Publications) 1 226 (May 27, 1993). 

37. As is generally true in OCR determinations, the student’s name was-withheld. For a 
discussion of the role and procedures of the OCR, see Milani, supra note 9, at 992-94. 

38. Hastings, 4 Nat’l Disability L. Rep. at 1226. 

39. Id. 
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despite the absence of a formal policy, the law school generally did provide 
reexamination students with the same accommodations as given to them 
previously. In fact, this particular student received the same accommoda- 
tions as the previous year,“ with the sole exception of the learning disability 
specialist. 

At the end of the reexamination year the student again received low 
grades. As a result, his second petition for readmission was denied. He 
then filed an OCR disability discrimination complaint. Not surprisingly, the 
OCR decided that because reexamination status is an “official academic 
program,” students who were granted this option had to be given an equal 
opportunity to succeed. It therefore found that the law school’s official 
policy of denying academic adjustments and auxiliary aids to reexamination 
students with disabilities “if HCL [Hastings College of Law] would incur an 
expense” was improper.” 


2. The Law School’s Perspective 


The importance of Hastings, of course, is that it indicates that law schools 
may have to spend more money on a particular student than he pays in 
tuition. However, as noted above, the acts and regulations provide an 
exception if the accommodation imposes an undue burden on the 
institution.” This is a factual determination in which the cost of the 
accommodation must be balanced against the institution’s ability to absorb 


the expense.“ 





40. These included receiving class notes where notetakers were already assigned and 
participating in “discussion groups, tutoring, and practice examination sessions” organized by 
the law school’s academic support office. Id. 

41. Nevertheless, the OCR found that this particular student had not been subjected to 
discrimination because he had received all requested academic accommodations except for the 
learning disability specialist. Denial of the disability specialist was deemed not to be a violation 
because the law did not require Hastings to provide “personal services.” The OCR interpreted 
personal services to include “individual assistance provided outside the classroom by tutors, 
counselors, and specialists such as the learning disability specialist at HCL.” Id. 

During the proceedings, Hastings informed the OCR that it was suspending its reexamination 
status program while it reconsidered the policy and further advised it would provide academic 
adjustments and auxiliary aids to all reexamination students if it decided to reinstate the 
program. ? 

42. 42 U.S.C. § 12111(10)(B) (1994). See also 45 C.F.R. § 84.12(a) (1996). Although the 
issue remains unsettled, courts have at least tacitly acknowledged the viability of the undue 
burden defense. See, e.g., Nathanson v. Medical College of Penn., 926 F.2d 1368, 1383 (3d Cir. 
1991) (“[A federal funds] recipient's refusal to modify a program may be unreasonable, and 
therefore a violation of § 504, if the modification would not entail an undue financial or 
administrative burden.”). 

43. See, e.g., United States v. Board of Trustees, 908 F.2d 740, 750 (11th Cir. 1990) 
(ordering university to provide sign language interpreters and lift-equipped buses after 
government demonstrated cost of such items was small in comparison to institution’s overall 
budget). For a convincing discussion that Congress intended a flexible standard that permits 
institutions to consider financial and administrative burdens so long as they are not used to 
nullify the rights of people with disabilities to “meaningful access” to covered programs, see 
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Put in more concrete terms, the problem (from the law school’s 
perspective) is as follows: students who require additional time (and 
therefore need tuition adjustment) take seats away from those who don't, 
leading to a loss of revenue and making it difficult to plan a realistic budget. 
The validity of this argument, however, is suspect for three reasons. 

First, law school admissions is not an exact science. Certainly deans and 
admissions committees decide on a target class size and, after years of 
practice, have a fairly accurate formula for achieving the desired yield. 
Nevertheless, a host of outside market factors can affect the outcome in any 
given year.** 

Second, whereas certain university programs (such as medical schools 
and dental schools) have a finite number of seats (due primarily to the 
limited availability of lab equipment), law schools have tremendous 
flexibility to increase or decrease the size of a specific entering class. 

Third, law schools have the ability to pass the cost of tuition-adjusted 
students on to the rest of the student body through increased tuition, at least 
until the number of such students becomes overwhelming (which seems 
unlikely to occur). 

It is this last point—the ability to shift the costs to other students—that 
is most fatal to a law school’s chances of successfully mounting an undue 
fiscal burden defense. In this regard, an OCR determination known as 
University of Maryland“ is telling. 

A man with a hearing impairment challenged the university's refusal to 
provide him a sign language interpreter for a non-credit real estate course. 
In finding for the student, the OCR reasoned that because the 


average cost [to a university] of accommodating each of its 
handicapped student enrollees is not likely to be unreasonably large, 
compliance . . . does not impose undue burdens on recipients, 





Timothy M. Cook, The Scope of the Right to Meaningful Access and the Defense of Undue 
Burdens Under Disability Civil Rights Law, 20 LOY. L.A. L. REV. 1471 (1987). 

44. This is particularly true right now given the nationwide decline in the law school 
applicant pool. See Dana Coleman, Rutgers-Camden Cuts Law Enrollees by 12%, N.J. LAW., Jan. 
15, 1996, at 1 (noting that the Fall 1995 national entering class was selected from the smallest 
number of applicants since 1988), and Saundra Terry, The Paper Chase Slows Down, Here and 
Nationally, WASH. BUS., June 10, 1996, at 7 (recording a further drop of ten percent in the Fall 
1996 pool). See also David H. Vernon & Bruce I. Zimmer, The Size and Quality of the Law 
School Applicant Pool: 1982-1986 and Beyond, 1987 DUKE L.J. 204, 236 (“[S]mall shifts in the 
percentage of college graduates interested in law school can change the size of the law school 
applicant pool substantially.”). 

45. This, of course, is the “genius” of the case method system and it is part of what made 
law schools attractive to universities in the first place. See further Robert B. Stevens, LAW 
SCHOOL: LEGAL EDUCATION IN AMERICA FROM THE 1850S TO THE 1980S 63 (1983). 

46. See generally Phyllis G. Coleman et al., Law Students and the Disorder of Written 
Expression, 26 J.L. & EDUC. 1 (July 1997). 

47. 1 University of Maryland, Nat'l Disability L. Rep. (LRP Publications) 1 36 (May 17, 
1990). 
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especially when one takes into account all resources available to 
recipients, including their capacity to pass on costs of operation to the 
larger population they serve through tuition charges or other means.” 


Thus, because tuition adjustments are unlikely to represent an undue 
financial burden, law schools should distribute the additional costs. 


II. SUGGESTIONS 


Law schools can avoid the foregoing problems, of course, by simply 
charging all students, regardless of their enrollment status, tuition on a per 
credit hour basis. When this is either not possible or not desirable, law 
schools need to consider carefully how to respond to a request for tuition 
modification.” This is especially important because a bad decision can be 
expensive: if a school fails to grant a reasonable accommodation, the ADA 
expressly permits courts and agencies to award attorneys’ fees and costs to 
the prevailing party.” 

A good faith determination that full-time status*’ is integral to a law 





48. Id. Cf. Dennin v. Connecticut Interscholastic Athletic Conf., Inc., 913 F. Supp. 663, 669 
(D. Conn.), appeal dismissed, 94 F.3d 96 (2d Cir. 1996) (finding no undue burden because any 
increased costs resulting from a waiver of age eligibility rules for students with disabilities 
could be passed on to other students). 

49. For a comparison of the advantages and disadvantages of setting ADA policies on a 
proactive (as opposed to a reactive) basis, see Ketchum, supra note 24, at 219-23. 

50. 42 U.S.C. § 12205 (1995). See, e.g., Guckenberger v. Boston Univ., 974 F. Supp. 106 
(D. Mass. 1997) (awarding damages to several plaintiffs with learning disabilities because of the 
university’s willful refusal to comply with the ADA); Bartlett v. New York State Bd. of Law 
Exam'ts, 970 F. Supp. 1094 (S.D.N.Y. 1997) (awarding damages to a bar exam applicant who, 
after initially being denied accommodations, received ones which she had neither requested 
nor was entitled to under the statute); Dearmont v. Texas A. & M. Univ., 2 Nat'l Disability L. 
Rep. (LRP Publications) 1 10 (S.D. Tex. May 28, 1991) (awarding attorneys’ fee and post- 
judgment interest in a case in which both the school and individual administrators were held 
liable for failing to fairly accommodate a student). See also Milani, supra note 9, at 997 (noting 
that plaintiffs can receive “all forms of compensatory damages, including out-of-pocket 
expenses and damages for pain and suffering. In addition, to vindicate the public interest, the 
court may assess a civil penalty against the covered entity in an amount not exceeding $50,000 
for a first violation and not exceeding $100,000 for any subsequent violations . . . .”). 

51. Exactly what constitutes full-time law student status is unclear. Under the rules of the 
American Bar Association (ABA), law students who work no more than twenty hours per week 
obtain one full semester residency by enrolling in ten credit hours and passing at least nine. 
See AMERICAN BAR ASS’N SEC. OF LEGAL EDUC. & ADMISSIONS TO THE BAR, STANDARDS FOR 
APPROVAL OF LAW SCHOOLS AND INTERPRETATIONS, Standard 304 (c) and (d), at 32 (1996). Thus, 
many law schools consider any student enrolled in at least ten hours of classes to be a full-time 
student (and, as such, one who should pay full tuition). This argument, however, fails to take 
into account that at most law schools approximately 90 credits hours are needed for graduation. 
AMERICAN BAR ASS’N SEC. OF LEGAL EDUC. & ADMISSIONS TO THE BAR, A REVIEW OF LEGAL 
EDUCATION IN THE UNITED STATES FALL 1995 4-63 (1996). Thus, a student could earn residency 
every semester and still be thirty credits short of graduation after the standard six semesters of 
law school. Put another way, such a student would need an additional twelve to eighteen 
months to graduate! 
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school’s program may insulate an institution from ever having to face the 
tuition adjustment question. As noted earlier, however, it is unlikely that 
many law schools will fit into this category. Moreover, schools which 
permit others to attend part-time must give students with disabilities more 
time if such an accommodation would allow them to succeed.” If these 
students then request tuition adjustment, schools will have to agree, except 
in the unusual case where they can show that to do so would impose an 
undue burden.” 

Whether a particular accommodation rises to the level of an undue fiscal 
burden depends on a balancing test that weighs the projected cost against 
the resources of the institution.°* Thus, a small, proprietary law school of 
the type now permitted by the ABA” would be in a very different position 
from a law school that is part of a large, state-supported university.” 
Obviously, the latter has far greater total resources, although the former, by 
having fewer students and offering less services, may actually be in a better 
position to provide the requested accommodation. 

Proprietary law schools present a particularly intriguing question. Unlike 
traditional universities, whose primary function is to provide education, 
proprietary law schools are designed to make money for their 
investors—they are, to be somewhat crass, businesses which produce 





52. As has been said many times, a university violates the law if it fails to consider the 
student's “ability to succeed” if granted reasonable accommodations. See, e.g., DePaul Univ., 
4 Nat'l Disability L. Rep. (LRP Publications) 1 157 (May 18, 1993). 

53. Before raising this defense, a law school should consider carefully the possible 
ramifications. As one commentator has pointed out, upon reflection most universities will 
probably prefer to avoid the detailed scrutiny of their budgets that inevitably accompanies an 
undue burden defense. Rothstein, supra note 1, at 305. See also James D. Sears, Learning 
Disabilities, Postsecondary Education, and Section 504 of the Rehabilitation Act of 1973, 12 L. & 
PSYCHOL. REV. 61, 74-75 (1988) (“It will be the wise administrator, however, that will institute 
programs for the learning disabled before a court is forced into the situation of determining 
what is required to bring their institution into compliance. Under the direction of the 
administration, and not the court, the institution will maintain tighter control over the budget.”) 

54. As has been written elsewhere: 

[A]cademic institutions are concerned by the financial costs of accommodating 
disabled persons, and the law has recognized that in certain instances such costs may 
indeed prohibit the . . . admittance of a disabled person. In many other instances, 
however, the . . . university may simply be trying to avoid incurring any additional 
expense, including a minimal expense, and the court must be prepared to enforce the 
legislation prohibiting such discrimination. 

Robert W. Edwards, Note, The Rights of Students with Learning Disabilities and the 

Responsibilities of Higher Education Under the Americans with Disabilities Act, 2 J.L. & POL’Y 213, 

247 (1994). 

55. See Dana Coleman, ABA Pact Could Open Doors to New Law Schools, N.J. LAW., Aug. 
21, 1995, at 3 (noting that the historic 1995 consent decree between the ABA and the Justice 
Department “open[ed] the door for a growing number of for-profit proprietary law schools.” Id. 
(quoting Dean Roger I. Abrams)). 

56. Cf. Ron A. Vassel, Note, The Americans with Disabilities Act: The Cost, Uncertainty and 
Inefficiency, 13 J.L. & COM. 397, 405 (1994) (“an employer with a lot of capital finds it next to 
impossible to show that any accommodation is unreasonable. . . .”). 
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lawyers rather than some type of widget. Requiring these institutions to 
adjust tuition affects the bottom line and, in turn, their raison d’étre. If 
compelled to provide too many costly accommodations, their owners are 
likely simply to transfer their capital to some other, more profitable type of 
enterprise. 

Of course, as with any business, proprietary law schools cannot evade the 
reach of disability legislation by simply arguing increased cost. In today’s 
world, complying with these laws is a cost of doing business. Nevertheless, 
just as the ADA recognizes distinctions in entities and thus excludes small 
businesses from compliance,”’ proprietary law schools can at least assert 
that their differences support dissimilar treatment. 

One last point that bears discussion is the commonly-held belief that 
many law students—particularly those diagnosed as having a learning 
disability just before entering law school—require more time to complete 
course requirements only at the beginning of their law school careers (i.e., 
until they learn how to compensate). Based on this erroneous belief, law 
school administrators might be tempted to argue that because these students 
eventually “catch up” on credits, they do not need a tuition adjustment. 
This argument is flawed, however, for two reasons. 

First, the scenario is unlikely to occur. Even if students with disabilities 
can ultimately enroll in a full course load, they will not be able to take the 
overload necessary to catch up. Second, if law schools are really concerned 


that students who are given tuition adjustment early but then catch up will 
become “free riders,” they should simply either: 1) charge those students on 
a per credit hour basis throughout their education, or, 2) charge full tuition 
for the equivalent of three years and then permit students to attend the 
remaining classes for free (or close to free). 


CONCLUSION 


Providing more time to complete graduation requirements is a recognized 
and often appropriate accommodation under federal disability legislation. 
Unless a law school can establish that a concomitant tuition reduction 
would impose an undue fiscal burden, it will likely have to modify a 
student’s payments to reflect his decreased course load. Anything less 
should be treated as a violation of federal disability law.” 





57. To be an “employer” under the ADA, an entity must be “engaged in an industry 
affecting commerce” and have “15 or more employees for each working day in each of 20 or 
more calendar weeks in the current or preceding calendar year.” 42 U.S.C. § 12111(5)({A) 
(1995). 

58. It bears repeating that Congress enacted the ADA because it found that “discrimination 
against individuals with disabilities persists in such critical areas as .. . education.” 42 U.S.C. 
§ 12101(a)(3) (1995). Thus, it hoped that the statute would serve as a “clear and comprehensive 
national mandate for the elimination of discrimination against individuals with disabilities.” 
Id. at § 12101(b)(1). See generally Pamela S. Karlan & George Rutherglen, Disabilities, 
Discrimination, and Reasonable Accommodation, 46 DUKE L.J. 1 (1996). 





INTIMATE ASSOCIATIONS UNDER THE LAW: 
THE RIGHTS OF SOCIAL FRATERNITIES TO 
EXIST AND TO BE FREE FROM UNDUE 
INTERFERENCE BY HOST INSTITUTIONS 


GREGORY F. HAUSER’ 


INTRODUCTION 


There exists a history of dispute among commentators concerning whether college 
social fraternity’ chapters may claim a legal right to exist and to be recognized by the 
host institution or to be free from certain regulations, restrictions, discipline or even 
bans on existence imposed by some colleges and universities.2 Growing dissatis- 
faction with the aftermath of the demise of in loco parentis,’ studies providing evi- 
dence of heightened levels of alcohol abuse and lowered levels of academic 
achievement in fraternities,‘ and philosophical discomfort with, or even disdain for, 
certain traditional aspects of fraternities (such as selectivity and single sex status)” may 
be among the impetuses for such actions by colleges and universities, but such actions 
may themselves provide an impetus for a fraternity chapter to forswear a traditional 
reluctance to engage the host institution in court. 

Recent appellate decisions concerning private social clubs, unreported decisions 
in other actions brought by fraternities, and developments in related case law have 





* B.S. 1975, M.S. 1977, Michigan State University; J.D. 1981, New York University; 
Walter, Conston, Alexander & Green, P.C., New York, New York; past president of The Delta 
Chi Fraternity, lowa City, lowa; member and past chairman of the Law Committee, director, 
and treasurer of the National Interfraternity Conference, Indianapolis, Indiana. 

1. The term “fraternity” as used in this article includes all-male, co-ed and all-female 
groups, also often referred to as Greek(s). Most of the all-female groups colloquially referred to 
as sororities are in fact formally named women’s fraternities. See BAIRD’S MANUAL OF AMERICAN 
COLLEGE FRATERNITIES I-12, I-37, IV-1-74 (Jack L. Anson & Robert F. Marchesaniy, Jr., eds., 20th 
ed. 1991); CLYDE S. JOHNSON, FRATERNITIES IN OUR COLLEGES 60 (1972). 

2. See infra notes 13-17 and accompanying text. 

3. See generally, e.g., WILLIAM H. WILLIMON & THOMAS H. NAYLOR, THE ABANDONED 
GENERATION 86-96 (1995). 

4. See Henry Wechsler, Alcohol and the American College Campus: A Report from the 
Harvard School of Public Health, CHANGE, July 1996, at 20; Alice Dembner, Some Social Groups, 
Sports Seen Slowing Academic Progress, THE BOSTON GLOBE, July 11, 1995, at 4. 

5. See, e.g., BAIRD’S MANUAL, supra note 1, at I-6; Fred E. Baumann, Fraternities in the “PC” 
Environment, FRATERNAL LAW, Jan. 1992, at 1-3. 

6. See Gregory F. Hauser, Denial of Due Process at Michigan State, FRATERNAL LAW, Nov. 
1988, at 6 (noting such reluctance); Ralph S. Rumsey, Legal Aspects of the Relationship Between 
Fraternities and Public Institutions of Higher Education: Freedom of Association and Ability to 
Prohibit Campus Presence or Student Membership, 11 J.C. & U.L. 465, 479 (1985) (same). 
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strengthened the position that social fraternity chapters at public colleges and univer- 
sities may claim a full range of legal protections under the constitutional doctrine that 
is most frequently termed freedom of intimate association.’ As it has developed, that 
doctrine suggests strongly that many of the controls imposed by such institutions 
would not withstand a challenge under the civil rights laws.* The potential application 
of the doctrine to the relationship between a host institution and fraternity chapters at 
public campuses thus merits detailed consideration. The case for a legal remedy 
against a private host institution, however, presents far more problematic prospects.? 


I. BACKGROUND 


A lengthening line of commentators has discussed the legal aspects of the 
associational relationship between fraternities and host institutions in the abstract, with 
particular attention to the implication of the constitutional doctrine of freedom of as- 
sociation that has developed over the last forty years.'° These aspects include whether 
and to what extent: 

* fraternity chapters have rights to exist, to be recognized by the college or 
university, to recruit new members and to have access to the same resources as other 
student organizations; 

* students not already fraternity members have a right to form a new chapter or to 
join an existing chapter; 

* universities and colleges have a right to impose regulations or disciplinary 
measures that burden the associational activities of fraternity chapters, their members 


and prospective members, to deny recognition to fraternities, or to discipline students 
for participating in a banned fraternity; and 

* even whether outsiders have a right to solicit students to form a new fraternity 
chapter. More succinctly, the overarching legal question is whether fraternity chapters 
and their members have the same rights that political, religious, and other student 
groups and their members enjoy at public campuses under the landmark decision of 
Healy v. James'' and the case law it has spawned.'? 





7. See infra notes 55-148 and accompanying text. The term “intimate association” 
presents the advantage over “private association” of avoiding confusion with the private club 
exception to public accommodations and other civil rights statutes, a related but not identical 
legal concept. Compare Louisana Debating and Literary Ass’n v. City of New Orleans, 42 F.3d 
1483 (5th Cir.), cert. denied, 515 U.S. 1145, 115 S. Ct. 2583 (1995), with EEOC v. Chicago Club, 
86 F.3d 1423 (7th Cir. 1996), and Pacific-Union Club v. Superior Court of San Francisco 
County, 232 Cal. App. 3d 60, 283 Cal. Rptr. 287 (Ct. App. 1991), with Warfield v. Peninsula Golf 
& Country Club, 896 P.2d 776 (1989). 

8. See infra notes 159-223 and accompanying text. 

9. See infra notes 16 & 224-41 and accompanying text. 

10. See NAACP v. Alabama ex rel. Patterson, 357 U.S. 449, 78 S. Ct. 1163 (1958) and 
progeny. 

11. 408 U.S. 169, 92 S. Ct. 2338 (1972). 

12. See, e.g., the Gay Students cases, discussed, e.g., in Gregory F. Hauser, Social Frater- 
nities at Public Institutions of Higher Education: Their Rights Under the First and Fourteenth 
Amendments, 19 J.L. & EDUC. 433, 445-50 (1990) [hereinafter Hauser, Social Fraternities]; see 
also id. at 459-64 for a detailed discussion of rights fraternity chapters may claim. 





1997] INTIMATE ASSOCIATIONS 61 


The majority of the commentary has concluded that fraternities and their members 
may invoke freedom of association as a bulwark against a ban or undue regulation by 
public colleges and universities.'? A minority disputes that fraternity chapters have 
any such right,'* while one commentator apparently takes a third position, implicitly 
conceding their right to exist at public campuses but arguing that the institution 
nonetheless retains broad authority to regulate.'* There is uniform opinion that the 
case for invoking the law against restrictions by private colleges or universities is 
questionable.'* Those arguing that the prerogatives of even public colleges and 
universities take precedence over any claim of constitutional right by students or their 
fraternity chapters base their conclusion on fraternities’ social nature, the fact of their 
relationship with the host institutions, the traditional judicial deference accorded 
decisions of such institutions, and arguments that fraternity chapters are insufficiently 
“intimate” to qualify for the narrow category of constitutionally protected associa- 
tions.'” 

Public colleges and universities are increasingly imposing restrictions on fraternity 
chapters. While no such institution has acted to try to ban fraternities,'* many continue 
to regulate or to restrict the formation of new chapters, generally delegating some or 
all control over expansion of the fraternity system to pan-Greek student organizations 
such as an Interfraternity Council (usually made up of all-men’s groups), a Panhellenic 





13. See, e.g., Timothy A. Fischer, Single Sex Status Protected, FRATERNAL LAW, Mar. 1994, 
at 3-4 [hereinafter Fischer, Single Sex Status]; James C. Harvey, Rights, Privileges and Fraterni- 
ties: Requiem for Waugh, FRATERNAL LAW, Jan. 1991, at 3-4 [hereinafter Harvey, Requiem]; James 
C. Harvey, Fraternities and the Constitution: University-Imposed Relationship Statements May 
Violate Student Rights, 17 J.C. & U.L. 11, 22-42 (1990) [hereinafter Harvey, Fraternities and the 
Constitution); James C. Harvey, Fraternities and the Right of Expressive Association, FRATERNAL 
LAw, Mar. 1990, at 1-3 (and works cited) [hereinafter Harvey, Expressive Association]; Hauser, 
Social Fraternities, supra note 12, at 450-66 (and six earlier works in accord cited infra including 
Rumsey, supra note 6, at 478-79); Nancy S. Horton, Traditional Single-Sex Fraternities on College 
Campuses: Will They Survive in the 1990s?, 18 J.C. & U.L. 419, 432-45 (1992); Steven M. Collo- 
ton, Note, Freedom of Association: The Attack on Single-Sex College Social Organizations, 4 Y ALE 
L. & POL’y REV. 433-40 (1986). 

14. See J. Freedley Hunsicker, Jr., Counterpoint: A Constitutional Right to Party?, 21 J.L. & 
EDuc. 205 (1992); Daniel L. Schwartz, Comment, Discrimination on Campus: A Critical 
Examination of Single-Sex College Social Organizations, 75 CAL. L. REV. 2117, 2142-47 (1987); 
see also Harvey, Requiem, supra note 13, at 3 (citing three works concluding that fraternities 
have no legal right to exist that are of questionable relevance here because they gave little or no 
consideration to modern case law concerning student rights and freedom of association). 

15. Gary Pavela, Regulating Fraternities, 7 SYNTHESIS: LAW & POL’Y IN HIGHER EDUC. 489, 
490-508 (1995). 

16. See, e.g., Hauser, Social Fraternities, supra note 12, at 434 n.7; Robert E. Manley, First 
Amendment Freedoms on Private Campuses, FRATERNAL LAW, Mar. 1992, at 4-6; Michael W. 
Gosk, From Animal House to No House: Legal Rights of the Banned Fraternity, 28 CONN. L. REV. 
167 (1995). 

17. See authorities cited supra notes 14-15. 

18. Such a recommendation was rejected at the University of Rhode Island, Faculty Senate 
Rejects Call to Abolish URI Fraternities, THE PROVIDENCE JOURNAL-BULLETIN, Apr. 29, 1994, at 8B, 
but disbanding the fraternity system is currently an option under consideration at the 
University of New Hampshire, Review of Frats Planned. Substance - Free Dorms Popular, THE 
UNION LEADER, Sept. 5, 1996, at A4. 





62 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 24, No. 1 


Council (usually made up of all-women’s groups), or an All-Greek Council (usually 
made up of both).'” A frequent disciplinary sanction is a prohibition on participating 
in “rush” (the process of recruiting new members),” which is imposed sometimes 
directly by the host institution and sometimes by a Greek student organization to 
which the institution has delegated disciplinary authority.2' At some campuses, 
fraternity chapters are denied funding or other resources accorded other student 
organizations on the ground(s) that the Greeks discriminate on the basis of sex and/or 
are selective and exclusive.” Other steps taken or proposed by state universities and 
colleges include a bar to recruitment of students during their first semester/term or first 
year, regulation of the length—or even a blanket prohibition—of “pledge” or 
“associate member” periods (the transition time prior to full membership),” and a re- 
quirement of live-in supervision” for chapter houses.”° 

As the level of regulation increases, fraternity members naturally increasingly ask: 
“Can ‘they’ do this to us?” The short answer is that “they,” if at a public college or 
university, very probably as a matter of law may not. 


II. | FREEDOM OF ASSOCIATION AND SOCIAL ACTIVITIES 


A. Generally 


The term “social” entered freedom of association jurisprudence in 1965 in dicta in 
the United States Supreme Court decision in Griswold v. Connecticut:”© “the First 


Amendment has a penumbra where privacy is protected from governmental intrusion. 
In like context, we have protected forms of ‘association’ that are not political in the 
customary sense but pertain to the social, legal and economic benefit of the 
members.””” The earliest application of this language in the lower courts was to social 
issues or concerns, i.e., pertaining to the larger society, rather than activities related 
to companionship as engaged in by a smaller, convivial company.” The Supreme 





19. See Robert E. Manley & Timothy M. Burke, All-Greek Councils, FRATERNAL LAW, Mar. 
1996, at 5; see also Harvey, Fraternities and the Constitution, supra note 13, at 37; Hauser, Social 
Fraternities, supra note 12, at 436-37. 

20. See generally JOHNSON, supra note 1, at 254. 

21. See, e.g., infra at notes 89-97 and accompanying text. 

22. See, e.g., infra notes 98-100 and accompanying text. 

23. See generally JOHNSON, supra note 1, at 254-55, 276. 

24. Generally termed “house directors,” the gender-neutral term for the older and perhaps 
better known housemothers and housefathers. 

25. See, e.g., UNIVERSITY OF MARYLAND AT COLLEGE PARK OFFICE OF THE VICE PRESIDENT FOR 
STUDENT AFFAIRS, GREEK LIFE: A FOUNDATION FOR THE FUTURE (1995), reprinted in 7 SYNTHESIS: 
LAW AND POL’Y IN HIGHER EDUC. 495 (1995). 

26. 381 U.S. 479, 85 S. Ct. 1678 (1965). 

27. Id. at 483, 85 S. Ct. at 1681 (emphasis added). 

28. See, e.g., Pollard v. Roberts, 283 F. Supp. 248, 256 (E.D. Ark.) (“[T]he First: and 
Fourteenth Amendments protect the rights of people to associate together to advocate and 
promote legitimate, albeit controversial, political, social or economic action . . . .”) (emphasis 
added), affd, 393 U.S. 14, 89 S. Ct. 1686 (1968); see also, e.g., Bruns v. Pomerlau, 319 F. Supp. 
58, 64 (D. Md. 1970) (citing Pollard v. Roberts as authority for the protection of the “right to 
associate with any person of one’s choosing for the purpose of advocating and promoting 
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Court used the term again when it struck down a municipal loitering statute as 
unconstitutional in Coates v. City of Cincinnati,” referring to “the right of people to: 
gather in public places for social or political purposes . . . .”*° 

There followed in the 1970's and early 1980's a string of federal court decisions and 
at least one state court decision that, largely on the basis of the language from 
Griswold v. Connecticut just quoted, extended protection to “purely social or personal 
associations.””’ 

In addition, although not relied upon by these lower courts, the 1960's and 1970's 
had seen a series of statements from members of the Supreme Court, either in dicta or 
in concurring or dissenting opinions, that pointed in the same direction, beginning 
with Justice Harlan, who had authored the original decision establishing freedom of 
association as a constitutional right: “Freedom of the individual to choose his 
associates or his neighbors, . . . to be irrational, arbitrary, capricious, even unjust in 
his personal relations are things all entitled to a large measure of protection from 
governmental interference.”*? To his voice was added, at one time or another, the 
voices of most of the other members of the Court during those years. Justice 
Goldberg, joined by then Chief Justice Warren and Justice Douglas, perhaps three of 
the most ardent civil libertarians to sit on the High Court, wrote to make the point that 
a person’s civil rights did not extend to infringement of another’s “social” rights: 


Prejudice and bigotry in any form are regrettable, but it is the constitutional right 
of every person to close his home or club to any person or to choose his social 


intimates and business partners solely on the basis of personal prejudice 
including race. These and other rights pertaining to privacy and private 
association are themselves constitutionally protected liberties.” 





legitimate, albeit controversial, political, social or economic views”) (emphasis added). 

29. 402 U.S. 611, 91 S. Ct. 1686 (1971) (emphasis added). 

30. Id. at 615, 91 S. Ct. at 1689. 

31. Wilson v. Taylor, 733 F.2d 1539, 1544 (11th Cir. 1984); see United States v. Rubio, 727 
F.2d 786, 791 (9th Cir. 1984); Johnson v. City of Opelousas, 658 F.2d 1065, 1072 (5th Cir. 1984); 
Aladdin’s Castle, Inc. v. City of Mesquite, 630 F.2d 1029, 1041-42 (5th Cir. 1980), rev’d in part 
on other grounds, 455 U.S. 283, 102 S. Ct. 1070 (1982); Sawyer v. Sandstrom, 615 F.2d 311, 316 
(5th Cir. 1980); McKenna v. Peekskill Hous. Auth., 497 F. Supp. 1217, 1220-21 (S.D.N.Y. 1980), 
affd in part and rev'd in part, 647 F.2d 332 (2d Cir. 1981); Fisher v. Snyder, 346 F. Supp. 396, 
398-99 (D. Neb. 1972), affd, 476 F.2d 375 (8th Cir. 1973); In re Application of Martin, 447 A.2d 
1290, 1305-08 (1982); see also Bursey v. United States, 466 F.2d 1059, 1082 (9th Cir. 1972) (“All 
. .. associational relationships are presumptively protected by the First Amendment.”). 

32. Peterson v. City of Greenville, 373 U.S. 244, 250, 83 S. Ct. 1133, 1133-34 (1963) (Harlan, 
J., concurring in part and dissenting in part). 

33. Bell v. Maryland, 378 U.S. 226, 313, 84 S. Ct. 1814, 1862 (1964) (Goldberg, J., 
concurring) (citing Ferguson v. Gies, 46 N.W. 720, 721 (1890) (“Socially people may do as they 
please within the law, and whites may associate together, as may blacks, and exclude whom 
they please from their dwellings and private grounds .. . .”)); see also id., 378 U.S. at 294 n.14, 
84 S. Ct. at 1852 n.14 (observing that legislative history of the Thirteenth and Fourteenth 
Amendments displayed an intent that the law not control certain human relations involving 
“social rights”—as opposed to civil rights—that should be controlled by “purely personal 
choice”); Warfield v. Peninsula Golf & Country Club, 896 P.2d 776, 789 (1995) (drawing same 
distinction). 
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Justice Douglas himself not long after wrote for a majority of the Court in dicta that 
“[a] private golf club . . . is one expression of freedom of association.”** And he 
followed that some years later in a dissenting opinion with an elaboration of his 
position: 


My view of the First Amendment and the related guarantees of the Bill of Rights 
is that they create a zone of privacy which precludes government from inter- 
fering with private clubs or groups. The associational rights which our system 
honors permit all white, all black, all brown, and all yellow clubs to be formed. 
They also permit all Catholic, all Jewish or all agnostic clubs to be established. 
Government may not tell a man or woman who his or her associates may be. 
The individual can be as selective as he desires.*® 


This exact language was cited approvingly only two years later by a majority that 
included then Associate—currently Chief—Justice Rehnquist.*° 

Despite all of this jurisprudential history,’’ however, in the wake of the Supreme 
Court’s parsing of freedom of association into freedom of expressive association and 
freedom of intimate association in two cases, the first involving the Jaycees and the 
second the Rotary,** some commentators and at least one court questioned whether the 
latter right, primarily grounded as it was in family related situations, could ever extend 





34. Evans v. Newton, 382 U.S. 296, 299, 86 S. Ct. 486, 489 (1966). 

35. Moose Lodge v. Irvis, 407 U.S. 163, 179-80, 92 S. Ct. 1965, 1974-75 (1972) (Douglas, J., 
dissenting). 

36. See Gilmore v. City of Montgomery, 417 U.S. 556, 575, 94 S. Ct. 2416, 2427 (1974). 

37. See also Hishon v. King & Spalding, 467 U.S. 69, 80 n.4, 104 S. Ct. 2229, 2236 (1984) 
(Powell, J., dissenting) (“Impediments to the exercise of one’s right to choose one’s associates 
can violate the right of association protected by the First and Fourteenth Amendments.”). On 
the other hand, the one district court that relied on the Supreme Court statements quoted here 
in turning back a legal challenge to a private club’s membership practices was reversed on the 
facts. See Wright v. Salisbury Club, Ltd., 479 F. Supp. 378, 390-91 (E.D. Va. 1979), rev'd, 632 
F.2d 309 (4th Cir. 1980). 

38. See Roberts v. United States Jaycees, 468 U.S. 609, 617-18, 104 S. Ct. 3244, 3249-50 
(1984); Board of Directors v. Rotary Club, 481 U.S. 537, 544-45, 107 S. Ct. 1940, 1945-46 (1987). 
The distinction has a constitutional dimension. Freedom of expressive association is 
penumbral to the First Amendment freedoms of speech, religion, petition and assembly, 
Roberts, 468 U.S. at 618, 104 S. Ct. at 3249-50; see also Republican Party v. Faulkner County, 
49 F.3d 1289, 1292 (8th Cir. 1995). Some courts have interpreted Roberts and Rotary as 
grounding the freedom of intimate association in the Fourteenth Amendment's liberty guarantee 
(in the due process clause) to the exclusion of any basis in the First Amendment. E.g., Swank 
v. Smart, 898 F.2d 1247, 1251 (7th Cir. 1990); IDK, Inc. v. County of Clark, 836 F.2d 1185, 1192 
(9th Cir. 1988); Christy v. Servitto, 699 F. Supp. 618, 656 (E.D. Mich. 1988), affd, 932 F.2d 502 
(6th Cir. 1991); Lafayette v. Frank, 688 F. Supp. 138, 145 (D. Vt. 1988). But others, also relying 
on Roberts and Rotary, have stated that intimate associations are protected by the First 
Amendment as well. E.g., Parks v. City of Warner Robins, 43 F.3d 609, 615 (11th Cir. 1995) 
(and cases cited); Divergilio v. Skiba, 919 F. Supp. 265, 267 (E.D. Mich. 1996); State v. Burning 
Tree Club, Inc., 554 A.2d 366, 378 n.7 (Md. 1989). Still others have indicated that the right of 
intimate association is related to the right of privacy. E.g., Fleisher v. City of Signal Hill, 829 
F.2d 1491, 1499-1500 (9th Cir. 1987); Able v. United States, 863 F. Supp. 112, 115 (E.D.N.Y. 
1994). The uncertainty could have more than academic implications. See infra note 159. 
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to protect from state interference a “purely” social organization.” They expressed this 
doubt despite the Court’s caution that “[o]f course, we have not held that 
constitutional protection is restricted to relationships among family members.””° 

Lower courts nonetheless began exploring the extent to which freedom of intimate 
association as specifically defined by the Supreme Court would extend to relationships 
outside the family paradigm. A California appellate court, although ruling that the 
famed Bohemian Club could not invoke freedom of association to preserve its all-male 
employment practices, indicated also that the club had a constitutional right to retain 
its all-male membership practices.*' A concurrence from Supreme Court Associate 
Justice O’Connor in a case that did not reach the issue made clear her view that there 
would be many a private club entitled to invoke the Constitution to protect 
discriminatory membership practices.” A federal district court held that the constitu- 
tional guarantee of freedom of association extended to the social and personal 
associations of mentally retarded adults.“ And both another California appellate court 
and a federal district court held that relationships with friends and neighbors could be 
constitutionally protected as intimate associations.“ 

At least these last two decisions and many others that had rested on the language 
from Griswold v. Connecticut came into some question when the Supreme Court in 
City of Dallas v. Stanglin*® overruled an intermediate state appellate court and upheld 
a municipal ordinance restricting admission into certain dance halls to persons 
between fourteen and eighteen years of age against a claim that the ordinance violated 
the right of those patrons to associate with others outside their age bracket. A critical 
paragraph of the majority opinion stated: 


Unlike the Court of Appeals, we do not think the Constitution recognizes a 
generalized right of “social association” that includes chance encounters in 
dance halls. The Texas Court of Appeals relied, mistakenly we think, on a 
statement from our opinion in Griswold v. Connecticut . . . that “[t]he right to 
freely associate is not limited to ‘political’ assemblies, but includes those that 
‘pertain to the social, legal, and economic benefit’ of our citizens.” But the 
quoted language from Griswold recognizes nothing more than that the right of 
expressive association extends to groups organized to engage in speech that 
does not pertain directly to politics.“ 





39. See, e.g., State v. Burning Tree Club, Inc., 554 A.2d at 378-81; (Md. 1989); William P. 
Marshall, Discrimination and the Right of Association, 81 Nw. U. L. REV. 68, 80-83 (1986); see 
also Hauser, Social Fraternities, supra note 12, at 450. 

40. Rotary, 481 U.S. at 545, 107 S. Ct. at 1946. 

41. See Bohemian Club v. Fair Employment and Hous. Comm'n, 231 Cal. Rptr. 769, 774-76 
(Ct. App. 1986). 

42. See New York State Club Ass’n v. New York City, 487 U.S. 1, 18-19, 108 S. Ct. 2225, 
2227 (1988) (O’Connor, J., concurring). 

43. See Thomas S. ex rel. Brooks v. Flaherty, 699 F. Supp. 1178, 1203-04 (W.D.N.C. 1988), 
affd, 902 F.2d 250 (4th Cir. 1990). 

44. See O'Leary v. Luongo, 692 F. Supp. 893, 900 (N.D. Ill. 1988); City of Glendale v. 
George, 256 Cal. Rptr. 742, 749 (Ct. App. 1989). 

45. 490 U.S. 19, 104 S. Ct. 1591 (1989). 

46. Id. at 25, 109 S. Ct. at 1595 (citations omitted). 
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This language seems to have had an effect on at least two categories of cases, 
forestalling previously sanctioned court protection of escort services and of minors in 
the face of curfew laws.” To the extent previous case law might have been read to 
protect social activities that lacked a formal organization or other sort of continuing 
existence, social encounters, or short term or casual social relationships, these have 
also been ruled out of the zone of constitutional protection.“ The courts have also 
consistently refused to allow freedom of intimate association to be invoked to protect 
sports organizations or activities”? or commercial recreational activities. 

Since virtually all of the lower court decisions granting constitutional protection 
from government action to social organizations or activities had rested on the language 
from Griswold v. Connecticut, the Supreme Court’s drastic narrowing of the import 
of that language in City of Dallas v. Stanglin called into fresh question what form, if 
any, of social organization could successfully lay claim on the basis of freedom of 
intimate association to a constitutional entitlement to protection from governmental 
interference. Country clubs have not succeeded with such a claim,*' nor have the 





47. Compare IDK, Inc. v. County of Clark, 836 F.2d 1185, 1191-93 (9th Cir. 1988) with 
Treants Enter. v. Onslow County, 380 S.E.2d 602, 604-06 (N.C. Ct. App. 1989); and compare In 
re Appeal in Maricopa County, 887 P.2d 599, 604-10 (Ariz. 1994) with Johnson v. City of 
Opelousas, 658 F.2d 1065, 1072 (5th Cir. 1981); but see Waters v. Barry, 711 F. Supp. 1125, 
1134-35 (D.D.C. 1989). 

48. See, e.g., FW/PBS, Inc. v. City of Dallas, 493 U.S. 215, 237, 110 S. Ct. 596, 610-11 (1990) 
(discussing motel room stays of fewer than ten hours); Swank v. Smart, 898 F.2d 1247, 1251-52 
(7th Cir. 1990) (involving casual, first-time encounter between policeman and college student); 
Contreras v. City of Chicago, 920 F. Supp. 1370, 1388 (N.D. Ill. 1996) (informal social 
encounters in a restaurant), affd in part and vacated in part on other grounds, 119 F.3d 1286 
(7th Cir. 1997); Greiner v. City of Champlin, 816 F. Supp. 528, 538, 545 (D. Minn. 1993) (loud 
parties and inviting party guests to stay overnight), affd in part, 27 F.3d 1346 (8th Cir. 1994); 
Bush v. Dassel-Cokato Board of Educ., 745 F. Supp. 562, 570 (D. Minn. 1990) (parties); People 
v. Rodriguez, 608 N.Y.S.2d 594, 597-98 (Sup. Ct. 1993) (sidewalk gathering); Smith v. Indiana 
State Board of Health, 307 N.E.2d 294 (Ind. Ct. App. 1974) (rock festival); but see Tillman v. City 
of West Point, 953 F. Supp. 145, 151 (E.D. Tex. 1996) (even after Dallas v. Stanglin, “friendships 
can indeed rise to such a level as to create a protected intimate First Amendment Association. 
...”), affd, 109 F.3d 765 (5th Cir. 1997) (no opinion). 

49. See Wallace v. Texas Tech Univ., 80 F.3d 1042, 1051-52 (5th Cir. 1996); Gardner v. City 
of Moore, 48 F.3d 1231 (10th Cir. 1995); Brayton v. Monson Public Schools, 950 F. Supp. 33, 
38 (D. Mass. 1997); Burrows v. Ohio High School Ath. Ass’n, 891 F.2d 122, 125 (6th Cir. 1989); 
Karmanos v. Baker, 816 F.2d 258, 260 (6th Cir. 1987); Graham v. Tennessee Secondary Sch. 
Ath. Ass’n, 1995 U.S. Dist. LEXIS 3211, *20 (E.D. Tenn. 1995); Semaphore Ent. Group Sports 
Corp. v. Gonzalez, 919 F. Supp. 543, 550 n.4 (D.P.R. 1996); Parish v. NCAA, 361 F. Supp. 1220, 
1229 (W.D. La. 1973), affd, 506 F.2d 1028 (5th Cir. 1975); Concord Rod and Gun Club v. 
Massachusetts Comm'n Against Discrimination, 524 N.E.2d 1364, 1367 (Mass. 1988). 

50. See Freeman v. City of Santa Ana, 68 F.3d 1180, 1188-89 (9th Cir. 1996) (bar/dance 
hall); Allendale Leasing, Inc. v. Stone, 614 F. Supp. 1440, 1455-56 (D.R.I. 1985), affd, 788 F.2d 
830 (1st Cir. 1986) (bingo game); Sunset Amusement Co. v. Board of Police Commissioners, 496 
P.2d 840, 845-56 (Cal. 1972) (roller skating rink); People v. Morone, 198 Cal. Rptr. 316, 318 (Ct. 
App. 1983) (swingers club); City of New York v. New Saint Mark’s Baths, 497 N.Y.S.2d 979, 989 
(Sup. Ct.), affd, 505 N.Y.S.2d 1015 (App. Div. 1986) (bathhouse); Callaway v. City of Edmond, 
791 P.2d 104, 105 (Okla. Crim. App. 1990) (pool halls). 

51. See Warfield v. Peninsula Golf & Country Club, 896 P.2d 776, 794-98 (Cal. 1995); State 
v. Burning Tree Club, Inc., 554 A.2d 366, 377-81 (Md. 1989). 
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Eagles, the Lions,® or the Elks except in a very early decision that might merit 
reconsideration in light of the intervening legal development.” 
In the 1990’s, however, a series of state and federal appellate decisions have found 


other private organizations to qualify as constitutionally protected intimate 
associations. 


B. The California and New Orleans Intimate Association Cases 


The first of these came from a California intermediate state appellate court in 
Pacific-Union Club v. Superior Court.** The State Franchise Tax Board sought 
disclosure of the Pacific-Union Club’s membership list to test for compliance with the 
ban on deduction of expenses related to discriminatory private clubs. The club 
conceded that it practiced age discrimination by restricting membership to those over 
twenty-five years of age, but no finding was made concerning the allegation that it also 
refused to admit women members.” The trial court ordered enforcement of an admi- 
nistrative subpoena duces tecum, the club appealed on the ground that the subpoena 
infringed its members’ right of intimate association, and the appellate court reversed.*” 

It began its analysis of whether the club could be “enfolded within the freedom of 
associational privacy” by listing what the United States Supreme Court had 
established as “[t]he factors pertinent to this assessment . . . size, purpose, policies, 
selectivity, congeniality, and other characteristics that in a particular case may be 
pertinent.”** The unanimous panel then made the following findings, for the most part 
comparing the Pacific-Union Club to the Jaycees and Rotary chapters that had been 
considered by the Court in its seminal decisions on freedom of intimate association: 


[T]he Club has a fixed membership, limited to [958] . ... The Club does not 
advertise or recruit new members, and does not encourage expansion of its 
membership. 

The Club is more intimate in terms of its purpose for existence, and therefore 
its degree of congeniality. . . . [T]he Club has no outwardly directed civic or 
community objectives and exists solely for the enjoyment of social intercourse 
among members carefully chosen for their congeniality and social compatibility. 





52. See Watson v. Fraternal Order of the Eagles, 915 F.2d 235, 243-44 (6th Cir. 1990); 
Fraternal Order of Eagles v. City of Tucson, 816 P.2d 255, 258-59 (Ariz. Ct. App. 1991). 

53. See Lloyd Lions Club v. International Ass’n of Lions Clubs, 724 P.2d 887, 891 (Ore. 
1986). 

54. See Benevolent and Protective Order of Elks v. Reynolds, 863 F. Supp. 529, 533-34 
(W.D. Mich. 1994); Cornelius v. Benevolent and Protective Order of Elks, 382 F. Supp. 1182, 
1195 (D. Conn. 1974); Elks Lodges v. Department of Alcoholic Bev. Control, 905 P.2d 1189, 
1193-1200 (Utah 1995), cert. denied, 116 S. Ct. 1850 (1996); Beynon v. St. George-Dixie Lodge, 
854 P.2d 513, 518-19 (Utah 1993). 

55. 23 Cal. Rptr. 287 (Ct. App. 1991). 

56. Id. at 289-90. 

57. Id. at 288-89. 

58. Id. 294 (citing Roberts v. United States Jaycees, 468 U.S. 609, 620, 104 S. Ct. 3244, 3251 
(1984)). 
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Moreover, the Club associates within the compact geographic area of the City 
of San Francisco. ... 

In pursuit of its sole purpose of conviviality the Club is more selective than 
the Jaycees or Rotary Club. . . . the Club’s membership process is highly 
selective and involves a time-consuming evaluation of the proposed member’s 
personality, compatibility and degree of successful assimilation into the 
collective conviviality of the membership. 

The Club bars its doors . . . [which] do not open from the outside; members 
and guests must identify themselves and be admitted by a security staff. No 
member may bring the same person as a guest more than four times a month. 
It appears a nonmember who is perhaps not a guest may call at the Club for a 
member, but the security guards apparently have discretion to deny entry. Any 
such person may not leave a certain confined area in which they must await the 
member. As noted, the proceedings at the Club facility may not be described or 
photographed .... 

The Club is more than sufficiently intimate to be located within that portion 
of the associational privacy continuum deserving of constitutional protection.” 


The court also dismissed arguments that the Pacific-Union Club was “not selective 
because nonmember guests may attend the Club premises and partake of the Club’s 
restaurant’s meal service” and that intimate associations are not entitled to the same 
protections as expressive association, noting tersely as to the first that “[t]his factor 
is not determinative of the degree of intimacy of a private club” and more expansively 
as to the second that “[t]he Board present[ed] no authority for the premise that 
intimate associations are relegated to the basement of First Amendment protections 
while expressive ones glide to the penthouse. Under the Board’s argument, groups 
which eschew the controversy of political advocacy for the comforting hearth of 
private social intercourse would become only second class citizens in the nation of the 
First Amendment.” 

Finally, the court found that neither did the Franchise Tax Board have a compelling 
state interest for its request nor had it established that less intrusive measures could 
not be employed.°! 

Two years later, in Hart v. Cult Awareness Network,” another California appellate 
court affirmed a trial court’s refusal to issue a preliminary injunction against the Cult 
Awareness Network and its affiliated Los Angeles chapter, finding that the trial court 
had not abused its discretion in holding that the plaintiff, a member of the Church of 
Scientology, had no reasonable probability of successfully demonstrating that the 
chapter was a business establishment under the California Unruh Civil Rights Act, a 





59. Pacific-Union Club, 283 Cal. Rptr. at 294-96. The finding that a membership of 958 was 
consistent with intimacy was itself consistent with the same court's previous ruling that the 
Bohemian Club’s membership of 2000, because it was “extremely selective”, was “undoubtedly 
‘intimate’ in associational terms.” Bohemian Club v. Fair Employment and Hous. Comm'n, 231 
Cal. Rptr. 769, 776 (Ct. App. 1986). 

60. Pacific-Union Club, 283 Cal. Rptr. at 295 n.5, 297. 

61. See id. at 297-99. 

62. 16 Cal. Rptr. 2d 705 (Ct. App. 1993). 
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predicate for his claim that it had committed unlawful religious discrimination when 
it refused to allow him to join.” Among the grounds for the court’s decision was that 
application of the Unruh Act would infringe the chapter members’ right of intimate 
association.” 

Although the chapter was affiliated with the larger, national organization,” the 
court found that it was a “well-defined subgroup’ whose membership is highly 
restricted and selective” and that, from the record (apparently referring to the chapter’s 
refusal to allow the plaintiff to join), it could be inferred that the chapter “carefully 
inquires into the background of its prospective members and examines their reasons 
for wanting to join.” The court went on to note that the chapter’s activities as well 
as its membership were restricted, since the chapter did 


not offer any goods and services to the general public; rather it counsels and 
provides support to its very selective membership and its members may also 
choose to speak at certain events. Thus, . . . the relationship between the 
members of [the chapter], objectively assessed, primarily concerns the intimate 
personal concerns and activities deserving of a high level of constitutional 
protection. 


The court did not address any of the other factors assessed in the decision in favor 
of the Pacific-Union Club (indeed, did not even cite that decision), but also found that 
the chapter could invoke the freedom of expressive association as well and that plain- 
tiff had identified no sufficiently countervailing and compelling state interest for the 
application of the Unruh Act in his case. 

That same year, four clubs in New Orleans filed civil rights claims in federal court 
against the City of New Orleans to prevent its attempt to apply to them a city 
ordinance that criminalized discrimination in membership by clubs that constituted 
“public accommodations” and provided for extensive investigatory powers to evaluate - 
any complaint.” The clubs claimed not only that they were private and not public 
accommodations but also that the intended investigation threatened their 
constitutionally protected right of intimate association.” The district court granted 
summary judgment in favor of the clubs,” and the United States Court of Appeals for 
the Fifth Circuit affirmed without dissent.” 


The federal court of appeals applied a more comprehensive test than either of the 
California courts: 





63. See id. at 705-08. 

64. Id. at 710-11. 

65. Id. at 706. 

66. Id. at 710-11. 

67. Id. at 711. 

68. See id. at 711-13. 

69. See Louisiana Debating and Literary Ass’n v. City of New Orleans, 42 F.3d 1483, 1485- 
88 (5th Cir.), cert. denied, 515 U.S. 1145, 115 S. Ct. 2583 (1995). 

70. Id. at 1488. 

71. Id. 

72. Id. at 1483. 
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In determining whether a particular association is sufficiently private to warrant 
constitutional protection, as well as the scope of that protection, the [Supreme] 
Court has considered several factors, including: (1) the organization’s size; (2) 
its purposes; (3) the selectivity in choosing its members; (4) the congeniality 
among its members; (5) whether others are excluded from critical aspects of the 
relationship; and, (6) other characteristics that in a particular case may be 
pertinent.”” 


In a footnote, the court identified the factors that might “fall into the ‘other 
characteristics’ category”: “(1) the history of the organization; (2) the use of facilities 
by nonmembers; (3) whether the club advertises for members; and (4) whether the 
club is nonprofit or for profit.”* The court of appeals echoed the district court’s 
extensive findings in the resulting analysis: 


(i) Founded in the 1800s, the Clubs have a longstanding history of existing 
exclusively for private, social purposes. In addition to serving purely social 
functions, the Clubs prohibit the transaction or discussion of any business on 
their premises. ... Accordingly, the Clubs have a purely social purpose and 
history. 

(ii) | The Clubs’ members share common social interests and backgrounds; 
often, the relationships predate membership in the Clubs through either family, 


religious activity, or other social groups. The criteria that the Clubs use in 
selecting members include character, relationships and acquaintances, 
congeniality, and compatibility. Thus, a close nexus exists between the Clubs’ 
purposes and membership criteria. 

Like the membership criteria, the admission process is very restrictive. Only 
existing members may propose a new member, and a proposal does not ensure 
admission. The Clubs engage in a fairly rigorous screening process to 
determine whether the prospective new member meets that club’s criteria. 
Finally, whether to admit the prospective member is voted on by the general 
membership. A very limited number of objections deny membership: five at 
[one club]; three at each of the others. 

(iii) Each club has only one facility which is maintained for the exclusive use 
of its members and guests. No signs outside the Clubs’ buildings identify the 
locations to the public. Nonmembers are strictly prohibited from using the 
facilities. 

Even though the Clubs permit members to bring guests, this practice is 
severely limited. ... 
(iv) The Clubs are managed and controlled locally by their members; either 
directly, by an elected Board of Governors, or by both; none of the Clubs is 





73. Id. at 1494 (citations omitted). 
_ 74. Id. at 1494 n.16. The court identified these factors as drawn from the cases considering 
the private club exception of Title II of the Civil Rights Act of 1964, 42 U.S.C. § 2000a(e) (1994). 
Id. 
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associated with or controlled by a national organization. Additionally, the Clubs 
restrict total membership to a limited number [ranging from 325 to 600].”° 


Based on that record, the court went on to conclude: 


Relatively small in size, they seek to maintain an atmosphere in which their 
members can enjoy the comradery [sic] and congeniality of one another. 
Employing very restrictive guest and admission policies, they seek to remain 
isolated. In light of the undisputed facts, . .. we conclude, as did the district 
court, that the Clubs constitute organizations whose location on the spectrum of 
personal attachments places them near those that are “most intimate”. 
Accordingly, they enjoy the fullest protection of their right of private 
association.” 


The court of appeals also noted that this conclusion was one of law and not a finding 
of fact.” Finally, it found that, although the eradication of discrimination in places of 
public accommodation constituted a compelling state interest,” the city had “failed to 
meet its burden of demonstrating how the means it has selected to enforce the 
[ordinance] are the least intrusive on the Clubs’ and their members’ right of private 
association.” 

Meanwhile, back in California, two cases involving the Boy Scouts of America had 
reached the intermediate appellate level and produced divergent results on their status 
as an intimate association. Prior to the United States Supreme Court’s decisions in the 
Jaycees and Rotary cases, in a suit brought under the Unruh Act by a former scout 
whose application for a leadership position had been turned down because of his 
homosexuality, the Mount Diablo Council of the Boy Scouts had lost a motion to 
dismiss the suit despite its claim that the Acts’ application would be “an infringement 
of its rights of privacy and free association as a membership organization” (Mount 
Diablo I.® 

After a full trial, the lower court held that application of the Unruh Act would 
indeed violate the Boy Scouts’ First Amendment rights as an expressive association, 
and the case returned to the appellate court, where two of the judges who had joined 
in the Cult Awareness Network decision formed a majority that not only affirmed the 
trial court’s ruling but also held that application of the Act would violate the right of 
intimate association of individual Boy Scout troops (Mount Diablo II), citing, inter 
alia, the decision in Pacific-Union Club v. Superior Court*' but not their own earlier 





75. Id. at 1495-97 (footnotes omitted). 

76. Id. at 1497-98 (footnote omitted). 

77. See id. at 1495. 

78. Id. at 1498. 

79. Id. at 1500. 

80. Curran v. Mount Diablo Council, 195 Cal. Rptr. 325, 336-38 (Ct. App. 1983), review 
granted & opinion superseded by 874 P.2d 901 (1994). 

81. 283 Cal. Rptr. 287 (Ct. App. 1991). 
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opinion.” In assessing the claim of intimate association, the court reviewed several 
factors: 


Here, the relevant local unit is the troop. As the trial court found, scouting 
activities “take place principally in small, intimate, primary groups where the re- 
lationships among the members can be characterized as continuous, close and 
personal.” Troop meetings are usually attended only by members of the troop. 
... With respect to their size, they are undeniably small .... With respect to 
their purpose, Boy Scout troops join with all of scouting in the educational goal 
of instilling values in young people. In addition, the troops are selective in ways 
not noted in the statement of decision. All boys must subscribe to the Scout 
Oath and the Scout Law, and agree to live by them. Boys choose the Boy Scout 
troops which they join, and they often do so based upon a preexisting personal 
affinity. Within the troop, the relationships are personal and “intimate.” More- 
over, the troops are very selective with respect to their adult leadership. . . . 

The [trial] court characterized troops and patrols as “primary” groups 
based upon sociological testimony showing that “[t]he purpose among the 
members of the group is simply to be together. . . .” As such, the personal rela- 
tionships in the troop differ fundamentally from those in Little League or other 
“task-oriented” youth groups.” 


There was a lengthy dissent based in part on Mount Diablo I.™ 

Ironically, Mount Diablo II followed by only one month a decision by a different 
California appellate court that affirmed a judgment after trial applying the Unruh Act 
to prohibit the Boy Scouts from excluding atheists, relying on Mount Diablo I to hold 
that there was no violation of the Boy Scouts’ constitutional right of free association 
without any analysis of the Rotary/Jaycees factors and specifically declining to apply 
the Cult Awareness Network decision.®* Again, there was a dissent, arguing that the 
Supreme Court decisions in the Rotary and Jaycees cases had “effectively superceded” 
Mount Diablo 1.* 





. Curran v. Mount Diablio Council, 29 Cal. Rptr. 2d 580, 597 (Ct. App. 1994). 
. Id. at 597-98. 
. Id. at 602 (Staniforth, Assoc. J., dissenting). 

85. Randall v. Orange County Council, 28 Cal. Rptr. 2d 53, 55-56 (Ct. App.), review granted, 
874 P.2d 900 (Cal. 1994). 

86. Id. at 60-61. As of this writing, there has been no further word from the California 
Supreme Court, but a recent unreported decision by the Randall court apparently reversed its 
earlier holding that the Boy Scouts constituted a business establishment subject to the Unruh 
Act when it ruled unanimously they were entitled to dismiss a police officer as a scout leader 
because he was gay, and a concurring opinion argued that forcing them to accept gay leaders 
would violate the Boy Scouts’ right to freedom of expressive association. Tony Perry, State 
Court Upholds Firing of Boy Scout Leader, LOS ANGELES TIMES, May 23, 1997, at A3. Still another 
of California's intermediate appellate courts that had not yet ruled on the issue has also recently 
held that the Unruh Act does not apply to the Boy Scouts, but it declined to reach the freedom 
of association issue. See Yeaw v. Boy Scouts, 64 Cal. Rptr. 2d 85 (Ct. App. 1997). 
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Both of these Boy Scout cases are currently before the Supreme Court of 
California.®” 


C. The Fraternity Decisions 


A discussion of the application of the right to freedom of association to a fraternity 
chapter at a state college or university needs no longer to remain entirely abstract. 
There have been three unreported cases, one before each of a federal court, a state 
court and a campus tribunal, in which the issue has been ruled upon. In each case, the 
chapter’s claim has prevailed. 


1. |The Middle Tennessee State University Case 


On September 29, 1993, a member of the Pi Kappa Alpha fraternity chapter at 
Middle Tennessee State University (“MTSU”) was arrested on various criminal 
charges, including underage drinking, after attending a rush function at the chapter 
house. The Interfraternity Council (“IFC”) brought formal disciplinary charges 
against the chapter and a hearing was scheduled before the IFC Judicial Board on 
October 15, 1993. At that hearing, the IFC Chief Justice dismissed the charges on the 
ground that the hearing had not been held within two weeks of the incident as required 
by the IFC by-laws. On October 26, however, the Dean of Students and IFC Advisor 
vetoed that decision and reinstated the charges. 

After a full hearing before the Judicial Board, at which the chapter’s lawyer was 
allowed to be present but prevented from speaking other than to his clients and at 
which an objection to certain double hearsay evidence against the chapter was 
overruled, the Board found the chapter guilty of conduct dangerous to a student and 
hazing. As a result, the chapter was suspended from IFC membership and all IFC acti- 
vities and privileges, including social events with other Greek chapters and organized 
rush. The chapter remained able to solicit students on its own and to use campus fa- 
cilities. Its formal appeal to the IFC as a whole was denied and its informal appeal to 
the President of MTSU was rejected.®” 

The fraternity chapter then filed a federal civil rights suit against the IFC Judicial 
Board, the Dean of Students and President of MTSU, and the Board of Regents, 
claiming denial of due process and equal protection and violation of the right to 
freedom of association, and sought a temporary injunction against the sanctions. That 





87. See Curran v. Mount Diablo Council, 874 P.2d 901 (Cal. 1994); Randall v. Orange 
County Council, 874 P.2d 900 (1994); Scott Graham, State Supreme Court to Decide Boy Scout 
Cases Itself, THE RECORDER, July 18, 1995, at 3. 

88. One other suit, in federal court against Ohio University for refusal to grant recognition 
to a new fraternity chapter, was mooted before a court decision when the university abandoned 
its position that recognition would be denied because of its right to control the system; the 
university granted recognition and paid a portion of the fraternity’s legal fees. See Timothy A. 
Fischer, Recognition Lawsuit Settled, FRATERNAL LAW, Jan. 1992, at 6. 

89. See Report and Recommendation at 4-12, Eta Zeta Chapter v. Interfraternity Council 
(No. 3:94 - 0424) (copy on file with author); see also Plaintiff's Complaint and Memorandum 
Brief, Eta Zeta Chapter (No. 3:94 - 0424) (copy on file with author). Gregory F. Hauser, 
University-IFC Sanctions Violate Chapter Rights, FRATERNAL LAW, Mar. 1995, at 1-3. 
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motion and motions to dismiss from several of the defendants were referred to a 
magistrate judge, who conducted an evidentiary hearing and issued a lengthy Report 
and Recommendation granting the plaintiff fraternity’s motion and for the most part 
denying the motions to dismiss.” 

The decision was significant in two respects. First, there was a finding that the 
relationship between the university and the IFC meant that the IFC actions were state 
action.*' Second, the decision also upheld the claim that the constitutional right of 
freedom of association of the fraternity chapter and its members had been violated as 
well as the other constitutional claims: 


PKA’s claims are on behalf of itself and its members for violations of their First 
Amendment rights of association . . .. As a result of the disciplinary sanctions 
imposed by IFC, PKA contends that its members’ First Amendment right of 
association to socialize with other members of the IFC fraternities has been 
violated. 
... PKA and its members . . . enjoy a First Amendment right of association 
with all other students, a right that state officials alone or in conjunction with 
others, cannot infringe. 

* * * 
[The PKA chapter president] testified that the IFC membership .. . carries as its 
principal benefit the association with other IFC fraternities and sororities as well 
as IFC sponsored social and athletic events. PKA contends, that without IFC 
affiliation, it is also difficult to solicit significant numbers of new member who 
are needed to sustain the MTSU chapter of PKA.” 


After citing a number of United States Supreme Court decisions on freedom of 
association (but neither of the Rotary and Jaycees decisions) and quoting from Healy 
v. James,” the decision went on: 


Here, MTSU in conjunction with IFC officials, have effectively imposed 
disciplinary sanctions that infringe upon PKA’s member right to associate with 
other IFC fraternities and their members. PKA deems IFC membership to be 
valuable in recruitment of new members as well as its continued status as a 
chapter of a national organization. ... PKA’s complaint presents a substantial 
claim of a First Amendment violation of its members’ right to associate with 
other college students. 


* * * 
For the reasons stated earlier, the Magistrate Judge concludes that PKA has 


presented, through its proof, substantial due process and equal protection 
violations relating to denial of right to counsel and discriminatory and selective 





90. Report and Recommendation at 4-12, Eta Zeta Chapter v. Interfraternity Council (No. 
3:94 - 0424) (copy on file with author). 

91. Id. at 12-17. 

92. Id. at 2-3, 12. 

93. 408 U.S. 169, 92 S. Ct. 2338 (1972). 
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enforcement of state administered IFC by-laws. As a result of these violations, 


PKA has suffered violations of its First Amendment rights of association with 
other students.” 


The decision neither distinguished between intimate association and expressive 
association nor engaged in any extended analysis of their application. 


2. The Longwood College Case 


On January 19, 1996, after a hearing the day before on disciplinary charges, the 
chapter of Alpha Sigma Alpha Sorority at Longwood College, a state institution in 
Virginia, was sanctioned by the Greek Judicial Board at the college, including 
exclusion from organized sorority rush.* The chapter was also informed that even an 
attempt to engage in recruitment outside of organized rush would be considered a vio- 
lation of the sanctions. The chapter exhausted its appeal and then filed suit in state 
court, seeking a declaration that it had the right to recruit outside of organized sorority 
rush, and seeking a temporary injunction against any effort to impose an overall 
restriction on recruitment.” In essence, the sorority argued that, although its violation 
of conduct rules justified its exclusion from the organized rush, a complete ban on 
recruitment violated rights of freedom of association. After a hearing on January 26, 
1996, the court entered an order declaring “that the Sanctions set forth by the Action 
of the Greek Judicial Board dated January 19, 1996 shall stand. Longwood College 
and the Greek Judicial Board shall not otherwise interfere with plaintiff's recruitment 


and pledging of members which are protected by its Constitutional right to freedom 


of association.” 


3. The University of Arizona Case 


On March 24, 1994, the Associated Students of the University of Arizona 
(“ASUA”) Central Governing Council voted to deny funding to fraternities because 
of their exclusionary and discriminatory nature.* The presidents of the Interfraternity 
and Panhellenic Councils filed a challenge to the bill with the ASUA Supreme Court, 
made up of five University of Arizona law students.” The complaint attacked the bill 
as a burden on the fraternities’ right of freedom of intimate association and 





94. Report and Recommendation at 19, 33, Eta Zeta Chapter (No. 3:94 - 0424) (copy on file 
with author). 

95. Letter from Chief Justice, Greek Judicial Board Longwood College to President, Alpha 
Sigma Alpha (Jan. 19, 1996). 

96. Bill of Complaint and Motion for Temporary Injunction Alpha Sigma Alpha Sorority 
v. Longwood College, (No. CH6-4) (Va.) (both filed Jan. 25, 1996). 

97. Id., Order (Cir. Ct. Prince Edward Co., Feb. 1, 1996). 

98. Joseph Barrios, Council Votes on Funding, ARIZONA DAILY WILDCAT, Mar. 25, 1994, at 
5-6; see also University of Arizona Graduate and Professional Student Council Bill #3 and 
Undergraduate Senate Bill #3, adopted by ASUA Central Governing Council on March 24, 1994 
(on file with author). 

99. Joseph Barrios, Greeks appeal funding issue decision, ARIZONA DAILY WILDCAT, Apr. 7, 
1994, at 5; see ASUA Const. Art. IV § 2. 
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concomitant right to exclude others from their membership, including on the basis of 
sex, relying, inter alia, on the decision in Pacific-Union Club v. Superior Court and 
the district court decision in the New Orleans club case, which had not yet been 
affirmed. The campus court ruled unanimously for the fraternities.'” 

Although these three decisions, for varying reasons, have at best limited 
precedential value, they are nonetheless instructive in the consistency of the rulings 
that fraternity chapters at state campuses may invoke freedom of association against 
actions by the host institution and student organizations to which the institution has 
delegated certain authority and indicative of how other courts could consider the 
issues presented. 


D. Fraternities as Intimate Associations? 


An appellate court has not, however, yet ruled on the issue of whether college 
social fraternities may claim the legal protections of the constitutional right under 
discussion here. Although this issue has been discussed at length in commentary that 
preceded the California intimate association cases and the New Orleans club case,'” 
those decisions make the issue ripe for reconsideration, applying the factors set forth 
in the test applied by the highest ranking court (which was also the most exhaustive 
of the tests), those from Fifth Circuit decision in the New Orleans club case:'” 


1. Size 


The membership of the average fraternity chapter is in the range of fifty to sixty- 


five,'” and is usually less than one hundred™ although in individual chapters the 


membership may exceed 150.’ Even at the upper end of this range, fraternity 
chapters are significantly smaller than any of the groups that have successfully 
claimed intimate association status except the scout troops, and, at the opposite end, 
some fraternity chapters are smaller than some scout troops. Like the Pacific-Union 
Club, a fraternity chapter’s members associate within a single compact community, in 
the fraternity’s case, a campus community. 

What of the affiliation of many chapters with larger national or international 
organizations, some with over two hundred or even three hundred chapters? The same 
is true of Rotary and Jaycees chapters, but the Supreme Court’s analysis focused on 





100. Joseph Barrios, Court Allows Greeks to get ASUA funds, ARIZONA DAILY WILDCAT, Apr. 
27, 1994, at 1; see also Gregory F. Hauser, UA Campus Court Finds for Greeks, FRATERNAL LAW, 
Sept. 1994, at 6. 

101. See supra notes 13-15. 

102. See Louisana Debating and Literary Assoc. v. City of New Orleans, 42 F.3d 1483, 1494 
(5th Cir.), cert. denied, 515 U.S. 1145, 115 S. Ct. 2583 (1995). 

103. See Hauser, Social Fraternities, supra note 12, at 452 n.139; Rumsey, supra note 6, at 
467. 

104. See Harvey, Fraternities and the Constitution, supra note 13, at 24 n.94. 

105. Horton, supra note 13, at 436. 
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the size of the individual chapters." This was exactly the approach taken in the Cult 
Awareness Network and Mount Diablo II decisions.'” Although both the Pacific- 
Union Club decision and the Fifth Circuit’s decision in the New Orleans private clubs 
case noted the clubs’ lack of any such national affiliation,’ neither indicated the sig- 
nificance of this factor, and the latter also noted in this regard a Seventh Circuit 
decision qualifying the Boy Scouts under the private club exception to Title II of the 
Civil Rights Act of 1964'” despite their having five million members, the same deci- 
sion from which the Fifth Circuit had drawn a portion of its test for the constitutional 
right of freedom of intimate association.'’® Thus, the clear weight of the case law 
indicates that it is an individual chapter’s size that must be assessed and that college 
social fraternity chapters are well within the “relatively small” requirement.'" 


2. Purposes 


Fraternity chapters, as one commentator has succinctly put it, “are formed, not to 
promote the business interest of their members, but rather to promote and encourage 
an interpersonal relationship and a life-long personal bond.”'” 

The opening chapter of the most comprehensive reference book on fraternities 
described their purposes at greater length: 


Let it be said that fraternities are about what matters most: enduring friendships 
founded on shared principles and personal affinities; living out good lives, not 
just having good times; cordial laughter, delightful gaiety, robust merriment; the 
lively pleasures of good companions; the sustaining loyalty of old comrades 
through whatever fortune or adversity may appear; the settled conviction that 
lives are lived to the best effect when firmly secured by mutual bonds of deep 





106. See Board of Directors v. Rotary Club, 481 U.S. 537, 539-93, 107 S. Ct. 1940, 1942-44 
(1987); Roberts v. United States Jaycees, 468 U.S. 609, 613-14, 621-22, 104 S. Ct. 3244, 3251-52 
(1984). 

107. See supra notes 65-83 and accompanying text. 

108. See Pacific-Union Club v. Superior Court, 283 Cal. Rptr. 287, 294 (Ct. App. 1991); see 
also supra note 75 and accompanying text. 

109. 42 U.S.C. § 2000a(e) (1994). 

110. See Louisiana Debating, 42 F.3d at 1494 n.16, 1497 n.28 (citing Welsh v. Boy Scouts, 
993 F.2d 1267, 1276-77 (7th Cir. 1993). 

111. The issue of a chapter’s alumni/ae has been discussed in previous commentary. See 
Hauser, Social Fraternities, supra note 12, at 452-53; Colloton, supra note 13, at 434, and the 
intervening case law has shed little further light on the issue except for the finding in Mount 
Diablo II that the involvement of a few adult leaders was consistent with the intimate nature of 
the scout troops, see Curran v. Mount Diablo Council, 29 Cal. Rptr. 2d at 598, which would 
support the same conclusion concerning the handful of alumni/ae typically involved as 
fraternity chapter advisors, see Hauser, Social Fraternities, supra note 12, at 452. 

112. Fischer, Single Sex Status, supra note 13, at 3; see also Colloton, supra note 13, at 434- 
35 (noting that fraternities and similar organizations “choose memberships with friendships in 
mind” and one of their purposes “is to foster a congenial and intimate environment that 
provides a small community for college students”). 
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affection, admiration, and respect. In freedom, if wisely chosen, there is 
fraternity, and in fraternity, if rightly used, there is joy.'’’ 


Secondary purposes include personal social and emotional development'”* and, like 
Boy Scoot troops, the instillation of values.''® 

The purposes of fraternities match well with the purposes found consistent with 
constitutionally protectible intimacy in the California and New Orleans private clubs 
cases''® and strongly support fraternity chapters’ claim to a right to the same 
protection.'!” 

Some have pointed to the involvement of some fraternity chapters in community 
service and the resulting arguable resemblance with Rotary and Jaycees chapters,'"* 
an involvement which also distinguishes fraternities from the Pacific-Union Club. But 
the very significant differences are, in the case of fraternities, the peripheral role that 
these activities play as compared to the relationships among members'’® and the 
absence of evidence that close personal relationships constituted a purpose, much less 
the primary purpose, of Rotary or Jaycees, for each of which community service was 
a significant purpose.'” 


3. Selectivity 


The selectivity of fraternity chapters has not been questioned.'?' Indeed, it has 
often been the focus of criticism.'** Sometimes the relationships among chapter 
members predate membership “through either family, religious activity, or other social 


groups,” although less often than was the case with the New Orleans private clubs, 
and, as with those clubs: the criteria chapters “use in selecting members include 
character, relationships and acquaintances, congeniality, and compatibility”; only 
existing members can propose new members; and “a proposal does not insure admis- 





113. BAIRD’S MANUAL, supra note 1, at I-7. 

114. JOHNSON, supra note 1, at 136-40. 

115. Id. at 114-16, 141; Horton, supra note 13, at 438-39. 

116. See supra notes 59, 67, 75 & 83 and accompanying text. 

117. See also Hauser, Social Fraternities, supra note 12, at 454-55. 

118. E.g., Nathaniel R. Jones, The Future of Single Sex Fraternities, FRATERNAL LAW, Jan. 
1988, at 4. 

119. See Horton, supra note 13, at 439; see also JOHNSON, supra note 1, at 157-58, 292; Bobby 
Lawrence McMinn, A Content Analysis of the Esoteric Ritual Manuals of National College Social 
Fraternities for Men 114, 135 (1979) (unpublished Ph.D. dissertation, University of Mississippi) 
(on file with author) (of twenty-two fraternity rituals studied, twenty included a promise of 
friendship in the membership oath while only three included service to others in the charge of 
responsibility). 

120. See Rotary, 481 U.S. at 539, 546 n.5, 547-48, 107 S. Ct. 1940, 1946 n.5, 1947; Roberts, 
468 U.S. at 621, 104 S. Ct. at 3251. 

121. Hauser, Social Fraternities, supra note 12, at 451. 


122. Robert E. Manley, Fraternal Selectivity v. Jaycees Commerciality, FRATERNAL LAW, 2-3 
(1984). 
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sion”.'” Although the length of the selection and assimilation process and any 
probation period can range from a week or so to many weeks and the mechanics also 
vary, the consideration and vote to extend a “bid” (invitation to membership) are 
generally confidential, always involve individual consideration and almost always 
require a super-majority, ranging up to unanimity,' as with the New Orleans private 
clubs.'° Many chapters require a second such vote towards the end of the associate 
member/pledge period before initiation into full membership. Selectivity is clearly a 
factor militating in favor of fraternity chapters as intimate associations.'”° 


4. Congeniality 


While the distinction between this factor and an organization’s purposes when they 
prominently include congeniality is unclear in the case law, the intent may be a separ- 
ate inquiry into whether congeniality is in fact achieved. The commentary on this 
issue supporting fraternities, to the extent it has not been blended with discussion of 
their purposes, beyond noting the longstanding role of fraternity chapters as surrogate 
families,'”’ has been cursory.’ The arguments in opposition have been unsuppor- 
ted.'” 

Fraternity chapters constitute “primary groups,”’° like the Boy Scouts. The 
available research indicates member satisfaction with choice of chapter can exceed 
ninety percent.'*' Additional and more recent evidence comes from two academic 
critics who have studied fraternities and acknowledge that they achieve a high degree 
of congeniality: 


In our first chapter we leveled much criticism at Greek life on campus. There 
is indeed much to criticize, especially among our fraternities. Yet for all their 
faults, fraternities play an important role in many students’ lives. Sororities and 
fraternities are criticized, but many first-year students find that they need to 
enter a fraternity or a sorority to have a sense of themselves, a sense that 
anybody out there cares about them. ... The Greek system provides one of the 





123. See Louisana Debating and Literary Ass’n v. City of New Orleans, 42 F.3d 1483, 1496 
(5th Cir.), cert. denied, 115 S. Ct. 2583 (1995); Harvey, Fraternities and the Constitution, supra 
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few places . . . where students can be together in face-to-face, intimate, 
sustained ways. In short, fraternities are an experiment in friendship.'** 


These words, from outsiders whose objectivity is hard to assail, are a potent 
testimonial to the congeniality of fraternity chapters and at least a partial answer to the 
claim that, because fraternity membership necessarily turns over as students leave 
school, they lack the stability necessary for a truly intimate association.’ An 
additional answer to that claim comes from the courts of New Jersey. In considering 
a claim in the context of a zoning dispute that an informal group of college students 
could not be the functional equivalent of a family, the trial court—which was specifi- 
cally affirmed by the New Jersey Appellate Division and Supreme Court on this point 
—responded: 


While it is true that the tenure of occupancy of each student is transitory, life 
itself is transitory. The test of tenure is thus not its transitory nature, since that 
is common to all living souls, but whether it is of such sufficient duration that 
it transcends the evanescent. 


This one does. ... 


The Court finds from the testimony presented at trial that this group of young 
men exhibits the “generic character” of a family.'** 


The conclusion can only be stronger for a fraternity chapter, many of the structure and 
programs of which are devoted to the development of congeniality. 


5. Exclusion of Others from Critical Aspects 


As previous commentary has discussed at length, this factor fits fraternity chapters 


like a glove.'** The argument that the fact that fraternity members entertain guests at 


their social events and in their chapter houses or hold social events away from their 
houses at public locations somehow serves to “undo” their chapters’ intimacy or 
outweighs non-members’ exclusion from so many other critical aspects of the 
members’ relationship’® is meritless in light of the case law.'*’ 
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Other Characteristics 


Even if nonmembers attend chapter events, residence in the chapter house is 
generally restricted to members.'** Fraternity chapters have always been relatively 
small and also have a long history behind their selectivity, secrecy, purposes and 
success at congeniality.'*? They are nonprofit.'” 

One way in which fraternity chapters concededly differ from the Pacific-Union 
Club or the New Orleans private clubs is that Greeks very frequently advertise during 
the rush process. This in no way, however, detracts from their selective and exclusive 
nature as a matter of fact and thus should not detract from a conclusion that they are 
intimate associations as a matter of law.'*' Case law has indicated that no one factor 


will defeat such a conclusion when the overwhelming weight of other factors supports 
it. 142 


It has also been argued that an additional factor should be taken into account in the 
case of fraternity chapters: their relationship with the host college or university.'® 
This argument is circular sophistry and turns the proper inquiry on its head when the 
issue is to what sort of relationship with the host institution the intrinsic characteristics 
of fraternity chapters entitles them; the nature of that relationship in the absence of its 
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legal assessment can not dictate the result of such an assessment.’ In its baldest 
form, the argument has been made that fraternity chapters waive their constitutional 
rights when they seek recognition, stated without supporting authority,'** which is not 
surprising since it is an argument that would effectively make such a waiver a condi- 
tion of recognition, a condition that would itself be unconstitutional.'° 

The net result is that a thorough analysis solidly supports the conclusion reached 
by the tribunals in each of the three fraternity cases: fraternity chapters are 
sufficiently intimate associations to claim constitutional protection. This result is en- 
tirely appropriate since, upon examination, the record shows that the relationships 
among the members of fraternity chapters, borrowing the words of the Supreme Court 
in the Jaycees case, are the “kinds of personal bonds that have played a critical role 
in the culture and traditions of the Nation by cultivating and transmitting shared ideals 
and beliefs,” have been the source of “much . . . emotional enrichment” for those 
individuals, have been part of the members’ effort to define their identity, and have 
“involve[d] deep attachments and commitments” among brothers and sisters with 
whom have been “share[d] not only a special community of thoughts, experiences, and 
beliefs but also distinctively personal aspects of” their lives.'*” The decisions by 
fraternity members to form or to join their chapters are exactly the sorts of personal 
decisions that the High Court intends be protected from state interference. '** 


III. | FRATERNITIES AS EXPRESSIVE ASSOCIATIONS? 


The classic expressive activities of politics, religion, etc., are neither central nor 


apparent purposes of social fraternity chapters. But First Amendment protection also 
extends to “expression about philosophical, social, artistic, economic, literary or 
ethical matters,”!*° “the transformation of taste [and] cultural expression.”'” As the 
Supreme Court said in the Jaycees case: _ 
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[P]rotected expression may also take the form of quiet persuasion, inculcation 
of traditional values, instruction of the young, and community service. ... Even 
the training of outdoor survival skills or participation in community service 
might become expressive when the activity is intended to develop good morals, 
reverence, patriotism, and a desire for self-improvement.'*' 


Since fraternities include among their purposes the instillation of values, engage 
in instruction of their pledges/neophytes/associate members, and participate in 
community service as a means of personal development,'* fraternity chapters may be 
able to claim protection as expressive associations under the First Amendment.'*? 
And, as noted in prior commentary, the minority of social fraternities that include 
among their purposes the expression of religious, ethnic, or racial identity may have 
an even stronger claim to qualify as expressive associations. '™ 

But what would the significance be of such a claim in the light of the comparatively 
greater intimate nature of most if not all fraternity chapters? Protected associations 
can be both intimate and expressive.'®* If the rights of each category of association 
are identical, the claim could constitute mere icing on the cake. If, however, there is 
an argument that intimate associations are afforded any less constitutional shelter than 
expressive associations (an argument rejected by the court in Pacific-Union Club v. 
Superior Court'®), the expressive claim could be significant. It may also be that, 
although a fraternity chapter’s right to exist and to be recognized must be evaluated 
under freedom of intimate association, any restriction or regulation of its expressive 
activities, such as new member programs, community service, or publicity about itself 
—especially as concerns recruitment'*’—will be assessed as an infringement of the 
right to expressive association. 

It could be especially significant if the issue is a fraternity’s membership selection 
practices. There is an argument that choosing to join and continuing to belong to a 
single-sex fraternity is an expression of a belief or philosophy that single-sex social 
associations have value, an idea that is certainly currently controverted in the larger 
society and thus a social issue in more than one sense. Should the daily practice of the 





151. Roberts v. United States Jaycees, 468 U.S. 609, 636, 104 S. Ct. 3244, 3259 (1984). 

152. See, e.g., JOHNSON, supra note 1, at 114-16, 136-41 & 157-58. 

153. See also Harvey, Fraternities and the Constitution, supra note 13, at 26-29; Harvey, 
Expressive Association, supra note 13, at 1-3; Horton, supra note 13, at 442-45; Rumsey, supra 
note 6, at 478. 

154. Hauser, Social Fraternities, supra note 12, at 451 n.136. 

155. Roberts, 468 U.S. at 618 n.136, 104 S. Ct. at 3249 n.136; see also McCabe v. Sharrett, 
12 F.3d 1558, 1563 (11th Cir. 1994); IDK, Inc. v. Clark, 836 F.2d 1185, 1193-94 (9th Cir. 1988); 
Curran v. Mount Diablo Council of the Boy Scouts of America, 29 Cal. Rptr. 2d 580, 585-98 (Ct. 
App.), review granted, 874 P.2d 901 (1994); Hart v. Cult Awareness Network, 16 Cal. Rptr. 2d 
705, 710-12 (Ct. App. 1993). 

156. 83 Cal. Rptr. 287, 297 (Ct. App. 1991). 

157. See Gay Alliance of Students v. Matthews, 544 F.2d 162, 165-66 (4th Cir. 1976); 
Aumiller v. University of Del., 434 F. Supp. 1273, 1286 n.39 (Del. 1977); cf. Henderson v. 
Huecker, 744 F.2d 640, 645-46 (8th Cir. 1984) (holding that right of association under first and 
fourteenth amendments protects right to discuss and inform concerning union membership). 
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belief be accorded any less protection than its mere utterance obviously would? This 
may be the sort of situation the Supreme Court had in mind when it warned in the 
Jaycees case that “in particular, when the State interferes with individuals’ selection 
of those with whom they wish to join in a common endeavor, freedom of association 
in both of its forms may be implicated.”!* 


IV. THE RIGHTS OF PROTECTED ASSOCIATIONS 


A. Generally 


In the words of the Fifth Circuit in the New Orleans club case: 


Of course, as is also true for expressive associational rights, the constitutional 
right of private association is not protected absolutely against infringement by 
the state. As stated in Rotary Club, the protection is “against unjustified 
government interference.” As a fundamental right, however, any such 
infringement is subject to strict scrutiny. Strict scrutiny analysis requires the 
government to demonstrate that (1) the state action serves a compelling state 
interest which (2) cannot be achieved through means significantly less restric- 
tive of one’s associational freedom.'* 


Thus, once an association qualifies for constitutional protection, there is a three 
step inquiry: (1) Is there an infringement of associational rights by the state?; (2) 


Does the infringement serve a compelling state interest?; and (3) Are the means 
employed the least intrusive of those rights? 

“There can be no doubt that denial of official recognition, without justification, to 
college organizations burdens or abridges [the] associational right.”’® University or 
college action that seriously harms the ability of a student group “to exist and grow” 
is interference with associational activities,'*' as is limitation of its “ability . . . to 





158. Roberts, 468 U.S. at 618, 104 S. Ct. at 3249; see also Hurley v. Irish-American Gay, 
Lesbian, and Bisexual Group of Boston, 115 S. Ct. 2338, 2351 (1995) (holding that state cannot 
“prohibit exclusion of those whose views were at odds with positions espoused by the general 
club membership” and, if association is engaged in expressive activity, access can not be 
compelled that would trespass on the organization’s message). 

159. Louisiana Debating and Literary Ass’n v. City of New Orleans, 42 F.3d 1483, 1498 (5th 
Cir.), cert. denied, 115 S. Ct. 2583 (1995); accord, e.g., Roberts, 468 U.S. at 623, 104 S. Ct. at 
3252; Healy v. James, 408 U.S. 169, 189, 92 S. Ct. 2338, 2350 (1972); Waters v. Barry, 711 F. 
Supp. 1134, 1134-35 (D.D.C. 1989); Pacific-Union Club v. Superior Court, 232 Cal. App. 3d 60, 
78, 283 Cal. Rptr. 287, 297 (Ct. App. 1991); Wyche v. State, 619 So. 2d 231, 234 (Fla. 1993); Sills 
v. Irelan, 663 N.E.2d 1210, 1213 (Ind. Ct. App. 1996); but see Payne v. Fontenot, 925 F. Supp. 
414, 419 (M.D. La. 1995) (suggesting that whether alleged infringement of the right of intimate 
association is subject to “strict scrutiny” or only to the “undue burden” standard is unclear). 
This last case points up the potential significance of determining the constitutional basis for the 
right of intimate association, see supra note 38, and whether a fraternity chapter is able to 
invoke the right of expressive association as well. 

160. Healy v. James, 408 U.S. 169, 181, 92 S. Ct. 2338, 2346 (1972). 

161. Aldrich v. Knab, 858 F. Supp. 1480, 1501 (W.D. Wash.), rev'd on other grounds, No. 93- 
35423, 1994 WL 465874, at *1 (9th Cir. Aug. 29, 1994). 
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pursue its stated purposes.” There can be no less doubt that interference with an 
association’s membership practices or policies is an infringement of associational 
rights as well,'® including an attempt “to regulate . . . the right to associate ab initio 
or to regulate what occurs when the individuals associate.”'“ Furthermore, “[s]tate 
action that withholds a privilege from an individual because she has engaged in a 
protected association infringes on that constitutionally protected interest... . The 
crucial factor in deciding whether the state action has invaded the interest is whether 
individuals are likely to be deterred from engaging in constitutionally protected associ- 
ation.”'® Put more generally by the Supreme Court, state action that affects this 
fundamental right of association “in any significant way” triggers the strict scrutiny 
analysis." Accordingly, the types of institutional regulations or restrictions con- 
cerning fraternities currently in controversy on campuses'” constitute infringements 
on the associational rights of the chapters and their members. And even indirect 
infringement through the actions of a student organization to which a public college 
or university has delegated authority constitutes such state action.'®* 

Once the second step is reached, “(t]he State bears a ‘particularly heavy’ burden 
of establishing a compelling state interest . . . ; in this highly sensitive constitutional 
area, ‘[o]nly the gravest abuses, endangering paramount interests, give occasion for 
permissible limitation.”'® Thus, a college or university may not impose on a fraternity 
chapter a burden to show that it should be free of a restriction or regulation, but the 
institution must prove that any action against a fraternity member, chapter or system 
is justified by a compelling state interest. There may be only three such interests: “(1) 
failure or refusal to abide by reasonable housekeeping rules; (2) ‘demonstrated danger 
of violence’ or disruption of the university’s educational mission; and (3) violation of 
the criminal law by the organization or by its members at a function sponsored by the 
organization.”'”° 





162. Healy v. James, 408 U.S. at 181, 95 S. Ct. at 2346; see also Roberts, 468 U.S. at 622-23 
(holding that interference with “internal organization or affairs of the group” can unconsti- 
tutionally infringe upon freedom of association). 

163. See, e.g., Roberts, 468 U.S. at 623, 104 S. Ct. at 3244; Lousiana Debating, 1994 U.S. Dist. 
LEXIS 2781, at *28; Curran v. Mount Diablo Council of the Boy Scouts of America, 29 Cal. Rptr. 
2d 580, 585-98 (Ct. App.), review granted, 874 P.2d 901 (1994); Hart v. Cult Awareness Network, 
16 Cal. Rptr. 2d 705, 710-11 (Ct. App. 1993). 

164. State v. Allen, 905 S.W.2d 874, 877-78 (Mo. 1995). 

165. In re Application of Martin, 447 A.2d 1290, 1306 (N.J. 1982); see also Roberts, 468 U.S 
at 622, 104 S. Ct. at 3244. 

166. New York State Club Ass'n v. City of New York, 487 U.S. 1, 15-16, 108 S. Ct. 2225, 2235 
(1988). 

167. See supra notes 18-25 and accompanying text. 

168. See Report and Recommendation at 12-17, Eta Zeta Chapter v. Interfraternity Council 
(No. 3:94-0424) (M.D. Tenn. Sept. 9, 1994); Hauser, Social Fraternities, supra note 12, at 464. 

169. Pacific-Union Club, 283 Cal. Rptr. at 297 (citation omitted); accord Britt v. Superior 
Court, 574 P.2d 766, 773 (1978); see also Healy v. James, 408 U.S. 169, 184, 92 S. Ct. 2338, 2348 
(1972). 

170. Gay Students Org. of the Univ. of N.H. v. Bonner, 367 F. Supp. 1088, 1098-99 (D.N.H.), 
affd in pertinent part and rev’d in part on other grounds, 509 F.2d 652 (1st Cir. 1974). 
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What do these encompass?'”' Does a university’s concern over the effect of 
fraternity membership on grades amount to disruption of the university’s educational 
mission? “Disruption” must be material and substantial before its prevention becomes 
a compelling state interest,'” and the only sanctioned instances of its invocation have 
involved physical disruption of the campus, detriment to the rights of those not 
involved with the activity in question, and even destruction of property.'” The effect 
of fraternity members’ behavior or attitudes on their own grades does not qualify as 
material and substantial disruption of a campus. 

One court has considered a state university’s claim that promotion of academic 
success was an interest sufficiently compelling to justify interference with a 
fundamental right and held that it was legitimate and important, but not compelling, 
especially when the rule at issue was not applied to significant portions of the student 
body.'* Thus, if a college or university prohibits first semester or first year 
participation in fraternities on academic achievement grounds but does not apply the 
same prohibition to other activities that present the same problem, such as athletics'”® 
or part-time work, the rule will not pass constitutional muster.'”° “[A] law cannot be 
regarded as protecting an interest ‘of the highest order’ . . . when it leaves appreciable 
damage to that supposedly vital interest unprohibited.”'”’ To make the point even 
more plain, marriage and child-bearing are relationships protected by freedom of 
intimate association. Although one might prove that marrying or having a child during 
college has a negative effect on grades, it is inconceivable that a court would accept 
this as an interest compelling enough to allow a college or university to restrict its 
students from doing either. 

Even if, arguendo, the academic achievement concerns voiced by colleges and 
universities were accepted as an interest compelling enough to consider allowing 
infringement of a fundamental constitutional right such as freedom of association, a 
blanket rule prohibiting membership in all fraternities to all students in a given class 
would also founder on the third step of the inquiry. This third step asks whether the 
institutiton’s interference with associational rights is the least restrictive available. 
When a rule indiscriminately prohibits membership in any fraternity chapter to all first 
semester or first year students, irrespective of their demonstrated academic potential 





171. As to the issue of housekeeping rules, see Hauser, Social Fraternities, supra note 12, at 
460, 462. 

172. Tinker v. Des Moines Indep. Community School Dist., 393 U.S. 503, 513-14, 89 S. Ct. 
733, 740 (1969). 

173. See, e.g., Jenkins v. Louisiana State Bd. of Educ., 506 F.2d 992, 1002-03 (5th Cir. 1975); 
Esteban v. Central Mo. State College, 415 F.2d 1077, 1086-90 (8th Cir. 1969). 

174. See Rader v. Johnson, 924 F. Supp. 1540, 1556-57 (D. Neb. 1996). Sellman v. Baruch 
College, 482 F. Supp. 475 (S.D.N.Y. 1979), is not to the contrary, since it rested on a finding that 
no fundamental right had been abridged. Id. at 479-80. 

175. See Dembner, supra note 4. 

176. See Harvey, Fraternities and the Constitution, supra note 12, at 38-39; cf. Hays County 
Guardian v. Supple, 969 F.2d 111, 119 (5th Cir. 1992) (rejecting university's proffered reasons 
for restricting newspaper distribution including preserving the academic environment). 

177. Church of the Lukumi Babalu Aye, Inc. v. City of Hialeah, 508 U.S. 520, 547, 113 S. Ct. 
2217 (1993) (citation omitted). Such selective regulation also raises equal protection issues. 
See Hauser, Social Fraternities, supra note 12, at 447-48. 
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or the academic achievement records of the individual fraternity chapters, there is no 
available argument that the rule has been narrowly tailored. In contrast, if a college 
or university required a certain level of prior academic achievement, such as high 
school grades or scores on standardized tests that are good predictors of college 
performance, before a student could join any fraternity chapter with a demonstrated 
deficit in academic achievement, the least intrusive requirement might be met. 

Those seeking to regulate fraternities have also cited evidence of the persistence 
of hazing and underage drinking in fraternities. Underage drinking is illegal in every 
state, and hazing has been outlawed in most.' Clearly, however broad a fraternity’s 
claim to freedom of association is, a college or university may directly prohibit 
hazing,'” individuals may be prosecuted for committing hazing,'*° association rights 
and, as just noted, a host institution has the right to discipline or even to withdraw 
recognition from a fraternity chapter if, as an organization, it engages in criminal be- 
havior, all without violating association rights.'*! 

The more difficult question is, faced with the surreptitious nature of hazing and 
underage drinking, to what extent may a college or university directly regulate other 
fraternity activities in an effort indirectly to reduce the incidence of illegal activities? 
If those other activities are constitutionally protected, measures regulating them in an 
effort to reach illegal activities are unconstitutional.'** If restrictions on fraternity 
membership would prevent or deter a student from joining a chapter that tolerates no 
underage drinking or commits no hazing, or if regulation of pledge /associate member 
programs would preempt such a chapter’s control of its membership program, the 
restrictions or regulations are overbroad because they intrude on activities that present 
no compelling state interest.’ Actions directed against how a fraternity may instruct 
new members intrude into a particularly sensitive area since infringement on 
expressive associational activities, to be constitutionally defensible, must be 
“unrelated to the suppression of ideas.”"* The university’s permissible remedy is to 
regulate wrongful activities directly.'*° 

Discipline imposed on a fraternity chapter that effectively punishes those that 
neither played a role in, nor bore any other responsibility for, the wrongful activity 
raises similar issues. For example, restrictions on rush would both burden existing 





178. See Anti-Hazing Statutes, FRATERNAL LAW, Jan. 1996, at 4-5. 

179. Buttny v. Smiley, 281 F. Supp. 280, 284-85 (D. Colo. 1968). 
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Hill, 829 F.2d 1491, 1500 (9th Cir. 1987). 

181. See supra note 170 and accompanying text. Similarly, a municipality could close a 
fraternity chapter house for repeat violations under a properly drawn nuisance statute despite 
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1989), affd, 915 F.2d 1218 (8th Cir. 1990). 

182. See Waters v. Barry, 711 F. Supp. 1125, 1133-34 (D.D.C. 1989); State v. Allen, 905 
S.W.2d 874, 877-78 (Mo. 1995). 

183. See also Pavela, supra note 15, at 508 (conceding that a program directed against hazing 
and related misconduct would have to be “carefully designed” and that any “limits on student 
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184. Roberts v. United States Jaycees, 468 U.S. 609, 623, 104 S. Ct. 3244, 3252 (1984). 

185. See Hays County Guardian v. Supple, 969 F.2d 111, 119 (5th Cir. 1992). 
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innocent members and deny prospective members the right to consider joining the 
chapter even if they had no intent ever to engage in illegal activity. The Supreme 
Court has placed stringent limits on punishment or liability imposed solely for 
association with the guilty, as set forth in NAACP v. Claiborne Hardware Co.:'*® 


The right to associate does not lose all constitutional protection merely because 
some members of the group may have participated in conduct . . . that itself is 
not protected. 


The First Amendment . . . similarly restricts the ability of the State to impose 
liability on an individual solely because of his association with another. In 
Scales v. United States, 367 U.S. 203, the Court noted that a “blanket 
prohibition of association with a group having both legal and illegal aims” 
would present “a real danger that legitimate political expression or association 
would be impaired.” 


In Healy v. James, 408 U.S. 169, the Court applied these principles in a non- 
criminal context. ... It noted that “the Court has consistently disapproved 
governmental action imposing criminal sanctions or denying rights and 
privileges solely because of a citizen’s association with an unpopular 


organization.” Id., at 185-186. The Court stated that “it has been established 
that ‘guilt by association alone, without [establishing] that an individual’s 
association poses the threat feared by the Government’ is an impermissible basis 
upon which to deny First Amendment rights.” Id., at 186 (quoting United States 
v. Robel, 389 U.S. 258, 265). “The government has the burden of establishing 
a knowing affiliation with an organization possessing unlawful aims and goals, 
and a specific intent to further those illegal aims.” 408 U.S., at 186 (footnote 
omitted). 


. .. For liability to be imposed by reason of association alone, it is necessary to 
establish that the group itself possessed unlawful goals and that the individual 
held a specific intent to further those illegal aims.'*” 





186. 458 U.S. 886, 102 S. Ct. 3409 (1982). 

187. Id. at 908, 918-20, 102 S. Ct. at 3423 (footnotes omitted); see also Keyishian v. Board 
of Regents of the Univ. of the State of N.Y., 385 U.S. 589, 608-09, 87 S. Ct. 675, 686-87 (1967). 
By analogy with the general criminal law, however, there is an argument that a college or uni- 
versity could limit students’ association with known violators of prohibitions of activities such 
as hazing and underage drinking, see United States v. Private Sanitation Indus. Ass’n, 995 F.2d 
375, 377-78 (2d Cir. 1993); United States v. International Bd. of Teamsters, 941 F.2d 1292, 1297 
(2d Cir. 1991); sub nom., Senese v. United States, 502 U.S. 1091, 112 S. Ct. 1164 (1992); In re 
Hotel and Restaurant Employees and Bartenders Int’] Union, 496 A.2d 1111, 1124-27 (Super. 
Ct. App. Div. 1985) (and cases cited). By another analogy, an institution could restrict students 








1997] INTIMATE ASSOCIATIONS 


And, before a chapter may be disciplined for the actions of some of its members, there 
must be substantial evidence that they acted with the apparent authority of the 
chapter.'** 

When all other arguments fail, those supporting the authority of the host institutions 
to act against fraternities invoke the talisman of the university’s own claimed rights 
and the mantra of academic freedom.'® This is no more than a disguised argument 
that, when a student goes through the gates of a public college or university campus, 
the government in the form of the institution and the Constitution are somehow 
transmogrified because there are classrooms on the campus. 

As the Second Circuit has noted, though, there is judicial reluctance to intrude 
“upon the decisions of a university administration . . . [w]here, however, constitutional 
values have been infringed, the court will not remain silent.”'” In the words of one 
federal district court, “a student does not give up any basic constitutional right when 
he enters a State college or university.”'®' Even if a college or university administra- 
tion “may impose upon . . . students reasonable regulations that would be imper- 
missible if imposed by the government upon all citizens,’””'”” an assertion to which only 
one member of the Supreme Court has subscribed, if they pertain to a fundamental 
right, they must still meet the strict scrutiny test.'” 

Moreover, although the Supreme Court has recognized that academic freedom has 
four aspects of constitutional significance, the rights “of a university—to determine 
for itself on academic grounds who may teach, what may be taught, how it shall be 


taught, and who may be admitted to study,”’™ it has also declined to expand on those 





from attending events where hazing, the sale or use of illegal drugs, or the unlawful furnishing 
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(10th Cir. 1977). 
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rights.'** Commentators have frequently argued that an invocation (incantation?) of 
academic freedom should not lead to judicial deference to college or university 
decisions that are beyond its central, academic function.'* More pithily, one has said 
that to use the doctrine of academic freedom to “constitutionalize the concept of 
administrative prerogative” would be perverse.'” Finally, it is worth noting that the 
federal courts have firmly resisted the efforts of state universities to invoke their 
educational mission as a defense to claims that discipline of fraternity chapters for 
allegedly offensive speech or conduct violates the First Amendment guarantee of 
freedom of speech.'” 


B. The Right to Discriminate in Membership Decisions 
In the words of the Supreme Court: 
There can be no clearer example of an intrusion into the internal structure or 
affairs of an association than a regulation that forces the group to accept 


members it does not desire... . Freedom of association therefore plainly 
supposes a freedom not to associate.'” 


This principle applies with no apparent limitation to university student organiza- 
tions. 

Fraternities are regularly assailed for the fact that most are single sex.”"' They are 
also occasionally accused of discriminating against homosexuals.” 


200 


The obvious implication of the California and New Orleans intimate association 
decisions is that such organizations are constitutionally privileged to discriminate on 
the basis of factors such as age and sex. Among the findings in the Pacific-Union 
Club and New Orleans private clubs decisions was that there was strong evidence that 
no business was conducted in the clubs and that the state interest in eradicating 
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discrimination in access to public accommodations or economic opportunities was not 
implicated.” 

The Mount Diablo II and Cult Awareness Network decisions held that enforcement 
of a civil rights statute to prohibit membership discrimination on the basis of 
homosexuality or religion, respectively, would ipso facto violate the right of intimate 
association and, if it conflicted with any of the announced purposes of the associations 
at bar, violate the right of expressive association as well.“ The latter principle has 
since been affirmed by the United States Supreme Court in the Boston St. Patrick’s 
Day Parade decision,”” and has been applied to protect religious discrimination by a 
high school Bible club in eligibility for officer positions.” The former seems inherent 
in the nature of the decision to enter into an intimate association, which is necessarily 
a subjective decision that any governmental interference with would unduly distort or 
destroy.” Further, if it were necessary to identify some essential aspect of a 


fraternity’s intimate association that a prohibition on sex or sexual orientation 
discrimination would threaten, their cohesiveness, congeniality and camaraderie, 
which would be threatened by the possibility of romantic relationships between 
members, are just such aspects,” as is respect for the members’ desire to be in a 
single sex environment for certain activities, if that desire is legitimate and sincere and 
even if not everyone in society shares the same desire.” 
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at 459; see also Jeff Ristine, SDSU’s First Gay Fraternity as Traditional as Others, SAN DIEGO 
UNION-TRIBUNE, Mar. 16, 1993, at B-1 (noting that gay fraternity adopted “an unusual bylaw to 
forbid dating between members” because, inter alia, of “the trouble that has occurred in at least 
one other chapter”). 
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1293-94 (Pa. Commw. Ct. 1992) (exempting single sex health club from Pa. Human Relations 
Act). 
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As a general proposition, eliminating discrimination against women is clearly a 
compelling governmental interest,”"° as is eradicating discrimination on many other 
grounds. But does the compelling nature of this interest reach as far as the 
membership practices of an association that, under constitutional standards, is 
intimate? Public policy as embodied in legislation just as clearly indicates that it does 
not, since private clubs are exempted from the anti-discrimination provisions of 
federal statutes dealing with public accommodations,”"' employment,” disability,?” 
and housing,”"* and from most of the existing state public accommodation statutes.?'° 
More specifically, the membership practices of college social fraternities have been 
exempted from the federal prohibition against sex discrimination in education (Title 
IX)'* and from the authority of federal regulators,”’’ and the Supreme Court of 
California, even as it affirmed the application of the Unruh Act against sex 
discrimination at a country club, indicated in strongly worded dictum that the Act 
would not reach single sex fraternities.”"* 

As for the arguments floated a decade or more ago that there should be recognized 
a state interest in ending sex discrimination in private, social organizations such as 
fraternities because they are important “networking” opportunities,”'? a more recent 
commentator has responded that: 


courts should be skeptical of nebulous claims of lost opportunities to “network” 
or meet people. Such claims are based on nothing more than the plaintiff's 
desire to socialize in a particular private setting, the very thing that freedom of 


private association presupposes he may not do absent others’ consent. ... In the 
context of private clubs, often it is the mere fact of exclusion, the raw insult of 
being kept out, that animates the claim to access.”° 
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And, as an example of just such judicial skepticism, Maine’s highest court reversed 
a lower court, rebuffed a woman’s claim of sex discrimination and declined to apply 
its Human Rights Act to an all-male club, reasoning: 


The Superior Court focused on the size of the club and its many and varied 
fundraising activities to find that it offered its advantages or privileges to the 
general public. The privilege to which plaintiff . . . seeks access, however, is 
not attendance at the beano games or festivals or catered events, which are 
undeniably public and open to all. Plaintiff seeks membership in the club and 
access to the weekly meetings and other activities conducted solely for 
members. Throughout its history, Le Club Calumet has confined access to such 
meetings and activities to its male Franco-American members. 

We recognize that under different circumstances membership in a club could 
constitute an advantage or privilege .... In the present case, however, plaintiffs 
offered no evidence that club membership is essential to the maintenance of 
social or business opportunities in the Augusta community.”! 


Finally, even if there could be identified some compelling state interest that could 
reach the single sex membership practices by fraternities, interference with those 
practices could still run afoul of the First Amendment. Forced sexual integration 
would constitute the imposition of an institutional ideology of indiscriminate 
egalitarianism on students whose choice to join a single sex fraternity was an 
expression of their belief that single sex social organizations have value.” Thus, the 
institutional action would not be “unrelated to the suppression of ideas” and could not 
be justified on any ground.” 


VI. FRATERNITIES AT PRIVATE COLLEGES AND UNIVERSITIES 


Perhaps the looming force of the legal concepts just discussed has been among the 
reasons that no public university has ventured to challenge the right of its fraternity 
system to exist. A series of private colleges, however, has indeed shut down fraternity 
life on their campuses or imposed regulatory measures that go well beyond anything 
attempted by a state school.”* Other private colleges and universities, many of them 
religiously affiliated, have never allowed fraternity or sorority chapters. Since past 
experience suggests that confrontations between a college or university and students 
interested in fraternity membership are more likely to arise on a private campus, 
whether the members of such a system have legal recourse merits examination. The 
broader and largely philosophical issue of the appropriateness of an American 
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college’s invoking its private status to deny constitutional rights to its students who 
as alumni/ae citizens could only benefit from experience with those rights is beyond 
the scope of this article. 

The exemption of private institutions of higher education from the guarantees of 
the Bill of Rights as they pertain to fraternities and their members and the possibility 
of nonetheless applying state civil rights statutes in some states has been noted and 
discussed in detail in previous commentary.” 

There are, however, two additional albeit untested theories to consider in the 
private context and one statutory development to note. 

The standard description of the legally recognized relationship between private 
colleges or universities and their students is one of contract,” including with respect 
to fraternities.”’ As a matter of black letter law, however, “[a] promise or other term 
of an agreement is unenforceable on grounds of public policy if . . . the interest in its 
enforcement is clearly outweighed in the circumstances by a public policy against the 
enforcement of such terms.”?* 

There is case law indication that public policy concerns can limit the authority of 
a private college or university that would otherwise be enforced as a term of the 
institution-student contract.” A fraternity chapter is often described as a surrogate 
family and does indeed resemble a family in certain respects,””° which contributes to 
its status as a constitutionally privileged intimate association. The relationship among 
members of a fraternity is also itself contractual in nature. The types of contractual 
terms that may be unenforceable as a matter of public policy include those that impair 
family relations or interfere with another contract.”! 

Joining these legal principles provides an argument that a private college or 
university should not be able to restrict its students from joining a fraternity on the 
ground of public policy. The foundation for this argument is somewhat sandy, 
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however, since the courts’ application of the principles of contract law to the private 
college/university-student relationship has been inconsistent and varied in its 
strictness*** and they have held in most circumstances that student claims have been 
outweighed by the institution’s interests, a tendency that has been criticized as results 
oriented analysis.” 

As a result of this last trend, one commentator has proposed that tort principles be 
applied to claims by students against the institution.“* And, at least one court has held 
that “any intentional invasion of, or interference with, property rights or personal 
liberty causing injury without just cause is an actionable tort.””* Since intimate 
association such as fraternity membership is a liberty right under, inter alia, the 
Fourteenth Amendment,” there is the germ of an argument that a private college’s or 
university’s interference with a student’s decision to join or to form a fraternity 
chapter is an actionable tort. Even if accepted by a court, however, the argument 
leaves open the question of the obtainable relief. 


One statutory development has been the enactment in California of the Leonard 
Law: 


No private postsecondary educational institution shall make or enforce any rule 
subjecting any student to disciplinary sanctions solely on the basis of conduct 
that is speech or other communication that, when engaged in outside the campus 
or facility of a private postsecondary institution, is protected from governmental 
restriction by the First Amendment to the United States Constitution or Section 
2 of Article I of the California Constitution.” 


The statute authorizes civil actions for injunctive and declaratory relief and the award 
of attorney’s fees to a prevailing plaintiff.“* To date, the law has resulted in the 
invalidation of Stanford University’s speech code and a challenge to disciplinary 
sanctions against a fraternity chapter at Occidental College that brought a quick 
settlement dropping all charges against the fraternity.“° A companion law applicable 
to public universities was the basis for a similar suit by a fraternity chapter against 
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the University of California at Riverside that resulted not only in the rescission of all 
sanctions but also mandated sensitivity training on the First Amendment for two 
student affairs administrators.“' Although there has not yet been a claim that joining 
or belonging to a fraternity constitutes protected speech, the First Amendment case 
law and commentary already discussed provides some support for such a claim.”” The 
Leonard Law also illustrates the potential for similar legislation to provide the same 
protection for freedom of association as it provides for freedom of speech.” 


CONCLUSION 


The recent gradual development of the law determining when social organizations 
have a constitutional right to intimate association free of governmental interference 
and current overbroad or misdirected efforts by public colleges and universities to deal 
with concerns about fraternities may join to set the stage for a court confrontation to 
resolve issues such as those discussed here. A more desirable alternative would be for 
the administrators of such institutions to tailor their actions along the lines suggested 
by the case law. A warning should also be posted for fraternity chapters intent on 
invoking their right to freedom of association: resistance to less drastic action by a 
college or university may increase the probability that the institution will resort to the 
harsher but more probably legal measure of draconian discipline for alcohol or hazing 
infractions by a chapter. The most desirable scenario would see each of fraternity 
chapters and their host institutions live up to their own high ideals. 
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APPLYING THE POWER OF ASSOCIATION ON 
CAMPUS: A MODEL CODE OF ACADEMIC 
INTEGRITY 


GARY PAVELA® 


INTRODUCTION 


Institutions of higher education are paying renewed attention to the 
importance of academic integrity and the value of traditional honor codes.’ 
Reasons for this development include an apparent increase in academic 
dishonesty by undergraduate students; the withdrawal of some faculty 
members from the full scope of responsibilities traditionally associated with 
teaching and mentoring students; the need for a shared set of values to 
revitalize a sense of community on campus; and the expansion of student 
autonomy as the exercise of disciplinary authority in loco parentis wanes. 
The Model Code that follows is designed to assist college administrators and 
lawyers in developing academic integrity policies that can accommodate 
these trends, and the new collegiate environment coming with them. 


I. ACADEMIC DISHONESTY IS PERVASIVE, AND BECOMING WORSE 


The most extensive recent research on college student and faculty 
attitudes toward academic dishonesty has been done by Professor Donald 
L. McCabe at the Graduate School of Management at Rutgers University.’ 
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In a 1995 survey of over 4,000 students (with a thirty-six percent response 
rate) at thirty-one selective schools around the country, McCabe found that 
academic dishonesty is pervasive. For example, forty-two percent of 
students at schools with honor codes (code schools) and fifty-eight percent 
of students at schools without honor codes (non-code schools) admitted 
“cheating on written work” (defined as plagiarism; falsifying a bibliography; 
turning in work done by somebody else; or intentionally failing to footnote 
or cite sources). The numbers in 1990 were thirty-two percent at code 
schools and fifty-six percent at non-code schools.* 

If current trends at American secondary schools are any indication, 
academic dishonesty at colleges is likely to become even worse in the years 
ahead. In 1996, the annual survey of high achieving high school students 
conducted by Who’s Who Among American High School Students found 
remarkably high rates of cheating. Nearly ninety percent of the students said 
cheating was “common at their school;” seventy-six percent said they had 
“cheated on tests;” fifty-eight percent said “it would be easy to obtain test 
questions or answers.”* Similar conclusions were reached in a Reader’s 
Digest “Special Report” with the descriptive title: “Cheating in Our Schools: 
A National Scandal.”* 


II. FACULTY MEMBERS ARE RELUCTANT TO ENFORCE ETHICAL STANDARDS 


In a spring 1993 interview in Synthesis: Law and Policy in Higher 
Education® Professor McCabe reported that a faculty survey he completed 
in 1991-1992 (involving 802 faculty members at sixteen colleges and univer- 
sities) revealed that sixty percent of the faculty at non-code schools and 
forty-seven percent of the faculty at schools with honor codes “said they 
would go to little or very little effort to document an incident” of academic 
dishonesty. 

Many factors account for faculty reluctance to pursue academic 
dishonesty cases—including an emphasis on research and publication 
rather than teaching; fear of confrontation and litigation; and the bad 
experiences some faculty members have had with burdensome hearing 
procedures.’ Another possibility may be uncertainty among faculty 
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members about whether traditional values and virtues should be affirmed 
in the classroom at all. This was an issue raised several years ago by Clark 
University philosophy professor Christina Hoff Sommers: 


Some time ago I published an article called “Ethics without Virtue,” in 
which I criticized the way ethics is being taught in American colleges. 
I pointed out that there is an overemphasis on social policy questions, 
with little or no attention being paid to private morality .... 

A colleague of mine did not like what I said. She told me that in her 
classroom she would continue to focus on issues of social injustice . 
... She made it clear that I was wasting time and even doing harm by 
promoting bourgeois virtues instead of awakening the social 
conscience of my students. 

At the end of the semester, she came to my office carrying a stack of 
exams and looking very upset. 

“What’s wrong?” I asked. 

“They cheated on their social justice take-home finals. They 
plagiarized!” More than half of the students in her ethics class had 
copied long passages from the secondary literature. “What are you 
going to do?” I asked her. She gave me a self-mocking smile and said, 
“I'd like to borrow a copy of that article you wrote on ethics without 
virtue.”* 


It appears intellectually fashionable in some academic circles to discredit 
virtues like honesty, perhaps because the very concept of truth has been 
called into question.’ If so, a campus code of academic integrity will need 
more than streamlined procedures to induce greater enforcement. 
Significant authority will also have to be given to students, comparable to 
what can be found in traditional honor codes. Those students may be less 
cynical than some of their teachers, and will have a natural desire both to 
protect the due process rights of their peers, and to guard the academic 
reputation of the institution that will be awarding them a degree. 
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Ill. A REVITALIZED SENSE OF COMMUNITY IS SOUGHT—AND BEING BORN 


Contemporary American society is filled with calls for civic renewal and 
a greater sense of community obligation.” On many college campuses, 
however, “diversity” and “tolerance” are the only explicitly affirmed values 
and virtues. One senses a hunger for something more, particularly when the 
questions arise: “diversity for what purpose? Tolerance to what end?” 
John Gardner, in a 1996 monograph wrote that: 


[T]o speak of community implies some degree of wholeness. What we 
seek—at every level—is pluralism that achieves some kind of 
coherence, wholeness incorporating diversity. I do not think it is 
venturing beyond the truth to say that wholeness incorporating 
diversity is the transcendent goal of our time, the task for our 
generation.” 


There was a time when defining “wholeness” was possible on most 
college campuses. It encompassed a range of beliefs framed in official 
charters, sometimes reduced to a few key paragraphs signed by students and 
faculty members in matriculation ceremonies. At least at the secondary 
school level, increasing numbers of parents expect educators to affirm 
comparable core values, usually associated with self-restraint and honesty.” 
A 1994 survey of over 1,100 Americans (550 of them parents of school 


children) done by the research group Public Agenda found that: 


[A.] Ninety-seven percent of both white and African-American 
parents say schools should teach “honesty and the importance of 
telling the truth.” 

[B.] Ninety-four percent of the white parents and ninety-eight of the 

African-American parents believe schools should teach kids “to 
solve problems without violence.” 
Ninety-eight percent of white parents and ninety-six percent of 
African-American parents think students should be taught 
“respect for others regardless of their racial or ethnic 
background.” 
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[D.] Ninety-one percent of the white parents and ninety-two percent 
of the African-American parents believe student academic 
achievement will improve if schools emphasize “such work 
habits as being on time, dependable, and disciplined.”” 


Character education programs evolving in elementary and secondary 
schools need support and reenforcement on campus. The direction more 
colleges and universities will take was summarized nearly a decade ago by 
Dartmouth President James O. Freedman, who predicted that, by the next 
century, “[mJoral development will once again become an explicit part of 
liberal education.”™* 

Promoting student moral development requires affirming shared values. 
More colleges are starting to focus on one value that goes to the heart of the 
academic enterprise: a commitment to honesty in the pursuit of truth. 
Ironically, it has been recent debates about postmodernist perspectives— 
and a defense of postmodernist thought by one of its leading exponents— 
that has accelerated this trend. 

In 1996, New York University physicist Alan Sokal reported that he had 
published a nonsensical article in a “leading North American journal of 
cultural studies.”” Sokal’s objectives in writing his parody were to reveal 
widespread ignorance about science in the humanities, and to debunk the 
view that the laws of physics—or efforts to follow objective standards in any 
field—are “mere social conventions.” 

Duke University Professor Stanley Fish challenged Sokal in a May 21, 
1996 New York Times article.” What surprised many readers was Fish's 
ethical perspective: namely, that Sokal (who claimed he had only written a 
parody) had done something wrong by engaging in an act of fraud, harmful 
to the scientific enterprise. This kind of fraud, in Fish’s view, would 
apparently be wrong in any culture, since every culture is built on some 
degree of social trust: 


{I]t is Alan Sokal, not his targets, who threaten to undermine the 
intellectual standards he vows to protect. Remember, science is above 
all a communal effort. No scientist (and for that matter, no sociologist 
or literary critic) begins his task by inventing anew the facts he will 
assume .... They are all given by the tradition of inquiry he has 
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17. Stanley Fish, Professor Sokal's Bad Joke, N.Y. TIMES, May 21, 1996, at A23. 
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joined, and for the most part he must take them on faith.... The 
large word for all this is “trust”... .” 


If Professor Fish’s observation reflects the latest trend in postmodernist 
thought, postmodernism as we used to know it is dead. And with its demise 
will come renewed attention to the values that support academic 
communities (both secondary schools and colleges)—especially the value 
of academic integrity. 


IV. GROWING STUDENT AUTONOMY IS REVIVING AN OLD IDEA: HONOR CODES 


Although some commentators would have it otherwise” most courts 
continue to recognize that college campuses are rapidly evolving beyond the 
traditional role of protecting inexperienced youth from their own behavioral 
excesses.”” The classic judicial statement on this subject is Bradshaw v. 
Rawlings: 


There was a time when college administrators and faculties assumed 
a role in loco parentis .... A special relationship was created between 
college and student that imposed a duty on the college to exercise 
control over students’ conduct .... A dramatic reapportionment of 
responsibilities and social interests [has now taken] place.... College 


administrators no longer control the broad arena of general morals 
....[T]oday students vigorously claim the right to define and regulate 
their own lives.” 


Now, nearly twenty years after Bradshaw, a new cohort of students 
appears to be even more assertive about the rights and responsibilities 
associated with adulthood, and the freedoms traditionally protected in 
American society. This is so, in part, because many colleges are rapidly 





18. Id. 

19. See Robert D. Bickel & Peter F. Lake, Reconceptualizing the University’s Duty to Provide 
a Safe Learning Environment, 20 J.C. & U.L. 261 (1994). George Shur responded to the Bickel 
and Lake article in George Shur, A Response to Professors Bickel and Lake, 8 SYNTHESIS 543 
(1996). 

20. See Booker v. Lehigh Univ., 800 F. Supp. 234 (E.D. Pa. 1992). The plaintiff sued Lehigh 
for injuries sustained in a fall after she became intoxicated at an on-campus fraternity party. 
The court observed that: 

[t]o require Lehigh to supervise its thousands of students would render null and void 
the freedoms won by adult students and place Lehigh in loco parentis. The Social 
Policy [alcohol policy] was not an assumption of such a duty but rather a policy 
statement that supposedly responsible adult students should be aware of their own 
behavior. As noted above, Lehigh's position, and rightly so, was to assume that the 
adult students were responsible enough to make their own decisions. Lehigh, being 
detached from the events in question, is not responsible for the indiscretions and 
poor judgment of one of its underage adult students. 
Id. at 241. 
21. 612 F.2d 135, 139-40 (3d Cir. 1979). 
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becoming multi-generational learning centers, attracting and educating a 
broad range of students with new technology, including communications 
technology allowing instruction at a distance.” 

A good part of the campus climate of the future may be seen in an article 
by Jon Katz” which describes the evolution of a generation—liberal on 
certain cultural issues like gay rights, but distrustful of government, and 
committed to personal and economic freedom. The Internet, for this cohort, 
isn’t just a form of communication: it’s a symbol of liberty and autonomy. 

The word that comes to mind in reading Katz’s analysis is individualism. 
Individualism, of course, is the heart of American exceptionalism, but it 
takes new and renewed form among the vast majority of technologically 
attuned young people—including those who come from economically 
disadvantaged backgrounds.* Those values are described by Katz as 
“libertarian, materialistic, tolerant, rational, technologically adept, [and] 
disconnected from conventional political organizations... .”* 

A single-minded reliance on punishment and censorship “from the top 
down” won't work in dealing with most Americans—especially young 
people, and those attending colleges and universities now, or in the future. 
Candor, suasion, and the influence of peers might work, especially if 
colleges define their relationship with students as an association, grounded 
in shared rights and responsibilities. That’s why it’s a new day for honor 
codes on college campuses, or at least for “modified” honor codes that give 


students a significant voice in defining and enforcing academic integrity 
policies.” 





22. See generally, PAVELA, DEFINING, supra note *. Educating students online, of course, 
does not mean dispensing with standards and rules pertaining to academic integrity, including 
traditional honor codes. Peter Pae, U-Va. Honor Code to Reach Off-Campus, WASH. POST., Apr. 
17, 1997, at Va. 1. 

23. Jon Katz, Birth of a Digital Nation, WIRED, Apr. 1997, at 49. 

24. See Teenagers and Technology: a NEWSWEEK Poll Shows Familiarity and Optimism, 
NEWSWEEK, Apr. 28, 1997, at 86. A Newsweek poll found that “89 percent of teens use 
computers at least several times a week. Teens from lower-income homes use computers as 
often as kids from wealthier families, but get their access at school more than at home.” Id. 

25. Katz, supra note 23, at 52. 

26. The honor code concept does not have to be limited to promoting academic integrity. 
Marjorie Hodges, Policy Advisor for the Office of Information Technologies at Cornell 
University, and a leading authority on law and technology issues in higher education, made the 
following observation in an interview: 

SYNTHESIS: ARE THERE WAYS WE CAN GIVE STUDENTS A LARGER VOICE IN DEFINING THE 
“INSTITUTIONAL CULTURE” REGARDING COMPUTER USE? IF WE GIVE 
STUDENT LEADERS A GREATER ROLE IN EDUCATING THEIR PEERS, AND POLICY 
ENFORCEMENT, DO YOU THINK WE WOULD REGRET THE RESULTS? 

HODGEs: [An] honor code is the perfect model to apply to computer abuse 
policies. [It relies] on an understanding and acceptance of basic 
behavioral expectations. In fact, existing honor codes should already 
encompass computer use issues. Moreover, the computer culture 
already embraces its own form of an honor code, and experienced 
users not only have an understanding of “netiquette,” but attempt to 
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MODEL CODE OF ACADEMIC INTEGRITY 


PREFACE 


This model code is designed to incorporate many features of a 
traditional honor code into an administrative structure that also 
provides for prompt informal resolution of academic dishonesty 
allegations by faculty members. 


Promoting and protecting academic integrity is the responsibility of every 
member of the campus community. Although there are many ways of 
sharing that responsibility, the approach set forth in this Code is to give 
considerable discretion to faculty members in reporting and processing 
allegations of academic dishonesty. In turn, the exercise of faculty 
discretion is structured and complimented by a Student Honor Council. 
Such balancing and sharing of authority is premised upon an assumption 
that control of academic dishonesty will not be accomplished by the 
threat of punishment alone. Ultimately, the most effective deterrent will 
be a commitment to academic integrity within the student peer group. 
Only by giving students genuine responsibility in a collaborative effort 
with faculty and staff members can such a commitment be fostered and 
maintained. 


DEFINITIONS 


Academic dishonesty is a serious offense at the University because 
it undermines the bonds of trust and honesty between members of 
the community and defrauds those who may eventually depend 
upon our knowledge and integrity. Such dishonesty consists of: 


CHEATING 


Intentionally” using or attempting to use unauthorized materials, 





enforce those expectations on-line. I also don't think we would regret 
giving students a larger role in defining the “institutional culture” 
regarding computer use. Students can play a very active role in 
educating the campus on these issues both by adapting existing 
programs to include an electronic communications component and 
through the creation of new programs. 
Gary Pavela, Developing a Computer Use Policy, 7 SYNTHESIS 547, 554 (1996) (emphasis added). 
27. Labeling a student as being “dishonest” constitutes a form of moral condemnation 
which can be a legitimate sanction in itself. Such moral condemnation, however, is not 
normally imposed for a simple act of negligence (e.g., a typographical error resulting in a 
miscited source). See Wait v. University of Vt., No. 82-247, 7 (D. Vt., 1982): 
{I]t is the accepted rule of law . . . that, before the imposition of civil or criminal 
liability for acts of deception or fraud, it must be shown that the actor either intended 
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information, or study aids in any academic exercise.” 


FABRICATION 


Intentional and unauthorized falsification or invention of any informa- 
tion or citation in an academic exercise.” 


FACILITATING ACADEMIC DISHONESTY 


Intentionally or knowingly helping or attempting to help another to 
violate any provision of this Code. * 


PLAGIARISM 


Intentionally or knowingly representing the words or ideas of another 
as one’s own in any academic exercise. 


HONOR STATEMENT 


Letters informing both graduate and undergraduate students of their 
acceptance at the University, as well as appointment letters for 
members of the faculty, shall contain a short statement concerning 
the role of the Student Honor Council, as well as the obligation of 


all members of the campus community to promote the highest 
standards of academic integrity.” 





that his actions deceive, or acted with knowledge and reckless disregard of the 

possibility that his actions might deceive. This comports with the ordinary meaning 

of the words deceive, cheat, or defraud .... 
The issue of “intent” is a question of fact. A student who cites long passages from a book 
without acknowledgement cannot expect to convince the decisionmaker that the omission was 
merely “negligent.” Also, requiring a showing of intent is not to be confused with excusing 
students who claim they were unaware of the rules. Such ignorance is not a valid defense. Not 
knowing what one has done (e.g., inadvertently omitting a footnote) is to be distinguished from 
knowingly doing something while ignorant of a rule. 

28. The term academic exercise includes all forms of work submitted for credit or honors 
at the University, as well as materials submitted to other institutions or organizations for 
evaluation or publication. 

29. For example, a writer should not reproduce a quotation found in a book review and 
indicate that quotation was obtained from the book itself. Likewise, it would be improper to 
analyze one sample in a laboratory experiment and covertly “invent” data based on that single 
experiment for three more required analyses. 

30. For example, one who provided term papers or examinations to other students while 
knowing or having reason to know that such materials would be used in violation of this Code 
would be responsible for “facilitating academic dishonesty.” 

31. It would be best if the letter was signed or co-signed by the chair of the Student Honor 
Council, thereby affirming the significant role given to students in promoting and protecting 
academic integrity. 
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THE STUDENT HONOR COUNCIL 


There shall be a Student Honor Council. The Honor Council is 
composed of twenty” students* in good standing, normally 
appointed in the Spring for the following academic year, who may 
each be reappointed for additional one year terms. 


The members of the Honor Council are appointed by a committee 
consisting of the Vice President for Academic Affairs, the Vice 
President for Student Affairs, the Chair of the Graduate Student 
Association, and the President of the Student Government 
Association.™* 


All council members are subject to training and conduct 
requirements specified by the Vice President for Student Affairs.” 


The Student Honor Council has the following responsibilities and 
authority: 


(a) To develop bylaws subject to approval by the University 
for legal sufficiency and consistency with the 
requirements of this Code. 

(b) To advise and consult with faculty members and 
administrative officers on matters pertaining to academic 
integrity. 

(c) To create and conduct educational programming 
designed to promote academic integrity. 

To designate from its members students to serve on 
Honor Boards, as specified in Part 19 of this Code. 

To consider petitions for removal of the grade of “XF” 
from University records, in accordance with Part 12 of 
this Code. 

To assist in the design and teaching of the non-credit 
seminar on academic integrity and moral development, 
as specified in Part 12(b) of this Code. 





32. A substantial number of students should be selected, since many functions will be 
assigned to the Honor Council, including educational programming. 

33. Graduate and professional students should be included, if the Code applies to the 
institution's graduate programs and professional schools. Applying the Code to graduate and 
professional schools is desirable, since the Code sets a consistent, high standard, can be 
promoted as a campus-wide tradition, and because the collaboration of graduate, professional, 
and undergraduate students helps foster a sense of campus community. 

34. The screening committee shall actively recruit a broad range of students in order to 
create an Honor Council that reflects the diversity of the campus. 

35. Significant authority is given to the Vice President for Student Affairs, since the courts 


have consistently treated academic dishonesty as a disciplinary rather than an academic 
offense. 
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(g) To issue an annual report to the Campus Senate on 
academic integrity standards, policies, and procedures, 
including recommendations for appropriate changes. 


The campus administration shall provide an appropriate facility, 
reserved for the primary use of the Honor Council, and suitable for 
the conduct of hearings. Clerical and secretarial assistance will also 
be provided. 


A full or part-time Honor Council administrator should be 
appointed by the Vice President for Student Affairs, in consultation 
with the Honor Council. The administrator will report to the Vice 
President for Student Affairs, and will be responsible for the 
efficient administration of the academic integrity system, as 
specified by this Code. * 


THE GRADE OF “XF” 


The grade of “XF” is the standard penalty for academic dishonesty 
at the University.” If imposed in accordance with procedures 
specified in this Code, it shall be recorded on the student’s 
transcript with the notation “failure due to academic dishonesty.” 
The grade of “XF” shall be treated in the same way as an “F” for the 
purposes of grade point average, course repeatability, and 
determination of academic standing. 


No student with an “XF” notation on his or her transcript shall be 
permitted to represent the University in any extracurricular activity, 
or run for or hold office in any student organization that is allowed 
to use University facilities, or receives University funds.” 





36. Itis important for a staff member to be responsible for day-to-day management of the 
acadernic integrity system, since a student group cannot be expected to be consistently attentive 
to the many administrative tasks associated with it. 

37. The XF grade penalty has proven to be a valuable innovation at the University of 
Maryland-College Park, and elsewhere. It represents a compromise between sanctions seen as 
too lenient (e.g. a reduced grade, which is little or no deterrent to a student already doing poorly 
in a course) or too harsh (e.g. automatic suspension or expulsion, often regarded by members 
of hearing panels as being unjust, causing them to distort the fact-finding process to find 
students “not responsible” in “minor” cases). Latitude is given, however, to impose varied 
sanctions. Generally, acts involving advance planning, falsification of papers, extensive 
collaboration with others, or some actual or potential harm to other students will merit 
suspension or expulsion, even for a first offense. An attempt to commit an act of academic 
dishonesty should be punished to the same extent as a completed violation. 

38. The prohibition against representation associated with the XF grade penalty can be 
especially burdensome to athletes. This is not an unreasonable result, given the privileges 
athletes are often accorded, and the responsibilities they have as role models. Given the 
potential consequences, however, it is recommended that orientation programs for athletes pay 
special attention to University academic integrity policies. 
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A student may file a written petition to the Student Honor Council 
to have the grade of “XF” removed and permanently replaced with 
the grade of “F.” The decision to remove the grade of “XF” and 
replace it with a permanent grade of “F” shall rest in the discretion 
of a majority of a quorum of the Council (or as otherwise provided 
by Council bylaws), provided that: 


(a) at the time the petition is received, at least twelve 
months shall have elapsed since the grade of “XF” was 
imposed; 
at the time the petition is received, the student shall have 
successfully completed a non-credit seminar on acade- 
mic integrity,*® as administered by the Vice President for 
Student Affairs; or, for the person no longer enrolled at 
the University, an equivalent educational activity, as 
determined by the Vice President for Student Affairs; 
and 
the Honor Council Administrator certifies that no reports 
have been received indicating that the student has been 
found responsible for any other act of academic 
dishonesty or similar disciplinary offense at the 
University, or another institution. 


Prior to deciding a petition, the Honor Council will review the 
record of the case and consult with the Honor Council adminis- 
trator. Generally, the grade of “XF” ought not be removed if 
awarded for an act of academic dishonesty requiring significant 
premeditation. The decision of the Honor Council shall not be 
subject to subsequent Honor Council review for four years, unless 
the Honor Council specifies an earlier date on which the petition 
may be reconsidered. Honor Council determinations pertaining to 
the removal of the “XF” grade penalty may be appealed to the Vice 
President for Student Affairs. If the Vice President removes the 
grade of “XF” from the student's transcript, the Vice President shall 
provide written reasons to the Honor Council. 





39. The academic integrity seminar has proven to be one of the most successful features 
of the University of Maryland Code of Academic Integrity. Taught by staff members or graduate 
assistants, the seminar uses provocative short readings to engage students in ethical dialogue. 
Some of the topics and issues raised in the seminar can be seen at a University of Maryland 
Student Honor Council World Wide Web site: www.inform.umd.edu/Henry 
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PROCEDURES: INFORMAL RESOLUTION” 


A faculty member* who suspects that a student may have committ- 
ed an act of academic dishonesty shall: 


(a) so inform the student and the Honor Council 
administrator in writing on the standard form 
established for that purpose,* and 
if authorized by the Honor Council administrator,” 
determine whether an act of academic dishonesty 
occurred. Such a final determination may be made only 
after the student has been given an opportunity for a 
personal meeting with the faculty member to discuss the 
allegation, and to present relevant evidence. Findings by 





40. The process for informal resolution suggested here is based on the author's 
“disciplinary conference” procedure, discussed in Gary Pavela, Limiting “The Pursuit of Perfect 
Justice” on Campus: A Proposed Code of Student Conduct, 6 J.C. & U.L. 137, 156 n.29 (1979- 
1980). The concept of informal “disciplinary conferences” is drawn from the United States 
Supreme Court decision in Goss v. Lopez, 419 U. S. 565, 581-584, 95 S. Ct. 729, 739-41 (1975). 
In Goss, the Supreme Court held that a public school student subject to a short suspension (10 
days or less) is entitled to “oral or written notice of the charges against him and, if he denies 
them, an explanation of the evidence the authorities have and an opportunity to present his side 
of the story” to a school disciplinarian. Id. at 581, 95 S. Ct. at 740. Even “truncated trial type 
proceedings” are not required, unless the student is accused of an offense that may result in a 
“{ljonger suspension . . . or expulsion . . . .” Likewise, in the specific context of student 
discipline in the college setting, the First Circuit held in Gorman v. University of Rhode Island, 
837 F.2d 7, 15 (1st Cir. 1988), that “[i]n fostering and insuring the requirements of due process 
... the courts have not and should not require that a fair hearing is one that necessarily must 
follow the traditional common law adversary method.” Nor is it necessarily a due process 
violation to combine the prosecutorial and judicial functions in an investigatory proceeding. 
The court in Gorman cited Justice Blackmun’s observation in Richardson v. Perales, 402 U.S. 
389, 91 S. Ct. 1420 (1971) that “the advocate-judge-multiple hat suggestion . . . assumes too 
much and would bring down too many procedures designed, and working well... .” Gorman, 
837 F.2d at 15 (quoting Richardson v. Perales, 402 U.S. 389, 410, 91 S. Ct. 1420, 1432 (1971)). 
Finally, for a thoughtful commentary on how informal procedures can work to the benefit of 
students (by fostering dialogue and empathy). See Donald L. Kirp, Proceduralism and 
Bureaucracy: Due Process in the School Setting, 28 STAN. L. REV. 841 (1976). 

41. Reports from third parties concerning alleged acts of academic dishonesty should be 
referred to the faculty member of the course in question. However, if the faculty member is 
unable or unwilling to participate in resolving the case, the Honor Council administrator retains 
discretion to seek the assistance of the Campus Advocate, and refer the matter to an Honor 
Review Board. 

42. The form should contain a specific statement of facts to support the charge. 
Furthermore, the form should outline the policies and procedures in this Code and provide a 
list of student rights. Students should also be urged to meet with the Honor Council 
administrator within five business days. 

43. All records in academic dishonesty cases should be maintained in the office of the 
Honor Council Administrator. This practice will allow the administrator to detect patterns in 
academic integrity cases, including possible repeat offenses. The administrator would not 
normally authorize informal resolution in a case involving a student found responsible for a 
previous act of academic dishonesty. 
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faculty members made in accordance with these 
procedures are not subject to appeal. 


Prior to authorizing a faculty member to determine whether an act 
of academic dishonesty occurred, the Honor Council administrator 
shall agree to meet with the accused student, upon the student's 
timely written request,” in order to review pertinent procedures. In 
any event, the Honor Council administrator will retain discretionary 
authority to modify or clarify the charges, and to refer a case for an 
Honor Board Review, in lieu of informal resolution.“ A referral for 
Board Review in lieu of informal resolution must be made upon the 
faculty member's request; or in any case in which a student is 
subject to suspension or expulsion.*” 


Proceedings in a case resolved by a faculty member are informal and 
nonadversarial. The faculty member will provide the accused 
student with written notice of a scheduled meeting at least three 
days in advance. The purpose of the meeting will be to review and 
discuss the charges before a final decision is reached. Documentary 
evidence and written statements could be relied upon by the faculty 
member, as long as the student is allowed to respond to them at the 
meeting. Students may also be allowed to bring relevant witnesses, 
or be accompanied by parents or other advisors, in the discretion of 
the faculty member. Neither the faculty member nor the student 
will be represented by legal counsel. 


A faculty member who is authorized to hear the case in accordance 
with Part 14(b) of this Code, and who determines that a student is 
responsible for an act of academic dishonesty, shall promptly 
inform the Honor Council administrator. The faculty member shall 
not impose any penalty, but may include a statement of aggravating 
and/or mitigating factors to be considered when a penalty is 
determined by the Honor Council. 





44. The “findings” in question pertain to whether academic dishonesty occurred. Faculty 
members may recommend penalties, but do not impose them. The Honor Council administrator 
retains inherent authority to reject both the findings and a recommended penalty, and to refer 
a case for an Honor Committee Review, if the administrator determines that a faculty member 
attempted to resolve a case without following the procedures specified in this section. 

45. The student should be given five business days from the time of notification by the 
faculty member to schedule an appointment with the Honor Council Administrator. 

46. Referrals for Committee review will normally be made in complex cases (i.e., those 
deemed more suitable for an investigatory hearing, especially where questioning of witnesses 
may be necessary) or in cases where the accused student has a previous record of academic 
dishonesty. 

47. Typically, such cases involve considerable advance planning, group coordination, or 
other serious acts or fraud or deception. 
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An Honor Council committee, appointed in accordance with Honor 
Council bylaws, will determine the penalty to be imposed if a 
student is found responsible for academic dishonesty after informal 
resolution by a faculty member. The case file shall be available to 
the committee, including any relevant statements submitted by the 
faculty member, and the student. Both the faculty member and the 
student should be notified of the date, time, and location of the 
committee meeting, by personal delivery, certified mail, or by 
encrypted electronic mail (with receipt confirmed), at least three 
business days in advance, and shall be given an opportunity to 
appear and to make a short statement concerning the appropriate 
penalty to be imposed. 





PROCEDURES: RESOLUTION BY AN HONOR REVIEW“ 


Cases not resolved in accordance with Part 14 of this Code will be 
referred for an Honor Review. An Honor Review is conducted by an 
Honor Board. The Board is convened by the Student Honor 
Council. It will normally consist of six persons, five of whom will 
be voting members. Determinations of the Honor Board will be by 
a majority vote (three votes or more). Honor Boards are selected as 
follows: 


(a) Three students selected by the Student Honor Council 
from among its members. In the event the student 
accused of academic dishonesty is a graduate student, 
then at least one of the student members shall be a 
graduate student. 

Two faculty members selected in accordance with 
procedures established by the Vice President for 
Academic Affairs. In the event the student accused of 
academic dishonesty is a graduate student, then at least 
one of the persons selected shall be a regular member of 
the Graduate Faculty. 

The Honor Board shall have one non-voting member, 
who shall serve as the Presiding Officer.” The Presiding 





48. The Honor Council is given the responsibility to determine penalties in order to 
demonstrate the importance of peer influence in promoting academic integrity. Discussion and 
dialogue with accused students about the purpose of University academic integrity policies are 
expected. 

49. The author is indebted to Terry Roach, General Counsel at the University of Maryland- 
College Park, for substantial portions of the wording in this section. 

50. The role of presiding officer is critical. It should be filled by a person specifically 
trained to conduct contested hearings. Possible options include a retired judge familiar with 
administrative proceedings. 
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Officer will be selected by the Vice President for Student 
Affairs. 


If the Vice President for Student Affairs determines that the Student 
Honor Council or an Honor Board cannot be convened within a 
reasonable period of time after an accusation is made, the Vice 
President or a designee will convene an ad hoc Honor Board by 
selecting and appointing two students and one faculty/staff 
member. Whenever possible, student members of ad hoc honor 
boards shall be members of the Student Honor Council. A non- 
voting presiding officer will also be appointed by the Vice President 
for Student Affairs. 


The Campus Advocate” or a designee shall serve as the Complain- 
ant at an Honor Review. The principal responsibilities of the Com- 
plainant are to present the evidence and analysis upon which the 
charge is based. 


The purpose of an Honor Review is to explore and investigate the 
incident giving rise to the appearance of academic dishonesty, and 
to reach an informed conclusion as to whether or not academic 
dishonesty occurred. In keeping with the ultimate premise and 
justification of academic life, the duty of all persons at an Honor 
Review is to assist in a thorough and honest exposition of all related 
facts. 

The basic tenets of scholarship—full and willing disclosure, 
accuracy of statement, and intellectual integrity in hypothesis, in 
argument and in conclusion—must always take precedence over the 
temptation to gain a particular resolution of the case. An Honor 
Review is not in the character of a criminal or civil legal proceeding. 
It is not modeled on these adversarial systems; nor does it serve the 
same social functions. It is not a court or tribunal. Rather, it is an 
academic process unique to the community of scholars that 
comprise a university. 


The role of the Presiding Officer is to exercise impartial control over 
the Honor Review in order to achieve an equitable, orderly, timely 
and efficient process. The Presiding Officer is authorized to make 
all decisions and rulings necessary and proper to achieve that end, 
including such decisions and rulings as pertain to scheduling and 





51. More cases will be reported by faculty members if they are not required to present 
allegations before hearing panels. This “presenting” role could be assumed by a trained student, 
graduate assistant, or professional staff member, designated as the Campus Advocate. The 
Campus Advocate could also assist the referring faculty member by helping to investigate the 
case before a hearing. 
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to the admissibility of evidence. If in the judgment of the Presiding 
Officer there is reasonable cause to question the impartiality of a 
board member, the Presiding Officer will so inform the Honor 
Council, which will reconstitute the board. 


The Presiding Officer or designee will select the date, time and 
place for the Honor Review, and notify the Complainant, the 
referring faculty member, and the student (Respondent) by personal 
delivery, certified mail, or by encrypted electronic mail (with 
receipt confirmed), a minimum of ten days prior to the review. 


The sequence of an Honor Review is necessarily controlled by the 
nature of the incident to be investigated and the character of the 
information to be examined. It thus lies within the judgment of the 
Presiding Officer to fashion the most reasonable approach. The 
following steps, however, have been found to be efficient, and are 
generally recommended: 


(a) The Complainant or the referring faculty member, and 
then the Respondent's advocate or the Respondent, will 
briefly summarize the matter before the Honor Board, 
including any relevant information or arguments. 

The Complainant will present witnesses having 
knowledge of the incident, and offer documents or other 
materials bearing on the case. The Presiding Officer will 
normally allow the witnesses to make narrative 
statements, to be followed by questions by Honor Review 
Board members. The Respondent or the Respondent's 
advocate may then ask relevant questions, as needed.” 

The Respondent will present witnesses having 
knowledge of the incident, and offer documents or other 
materials bearing on the case. The witnesses will 
normally be allowed to make narrative statements, to be 
followed by questions by Honor Review Board members. 
The Complainant and the referring faculty member may 
then ask relevant questions, as needed. 

Members of the Honor Review Board may request 
additional material or the appearance of other persons, 
as needed. 

The Complainant or the referring faculty member, and 
then the Respondent’s advocate or the Respondent, may 
make brief closing statements. 





52. This sequence of questioning stresses the investigatory role of the Honor Review Board. 
The Board is conducting an inquiry, not a trial. Most questions should be asked by Board 
members, not the parties, or their advocates. 
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(f) The Honor Board will meet privately to discuss the case, 
and reach a finding by.a majority vote. 
The Honor Board will not conclude that a student has 
attempted or engaged in an act of academic dishonesty 
unless, after considering all the information before it, a 
majority of members believe that such a conclusion is 
supported by clear and convincing evidence.” If this is 
not the case, the Honor Board will dismiss the charge of 
academic dishonesty in favor of the Respondent with a 
finding that an attempt or act of academic dishonesty 
“did not occur,” or that it was “not proven,” whichever 
more accurately describes the result of its investigation. 
The Respondent and the other parties would then be 
notified in writing of the decision to dismiss the charge. 
If the Honor Board finds the Respondent has engaged in 
an act of academic dishonesty, both the Complainant, the 
referring faculty member, and the Respondent and the 
Respondent’s advocate will be allowed to recommend an 
appropriate penalty.** Pertinent documents and other 
material may be offered. The Honor Board will then meet 
privately to make a sanction determination, which must 
be by a majority vote of its members. 
The Presiding Officer will provide the Complainant, the 
referring faculty member, and the Respondent with a 
written report of the Honor Board's determination. 


The Presiding Officer will attempt to ensure the following rules and 
points of order are observed: 


(a) The student may be assisted by an advocate, who must 
be a registered, degree-seeking student at the University. 
Advocates are subject to civility standards and 
enforcement procedures established by the Vice 





53. See Nicholas Trott Long, The Standard of Proof in Student Disciplinary Cases, 12 J.C. & 
ULL. 71 (1985): 
[T]he preponderance standard on campus inaccurately treats the accused student and 
the institution as equals .... [T]he “clear and convincing” standard weighs the 
balance in the student's favor while not placing an undue burden of proof on the 
institution. ... From a practical point of view, the “clear and convincing” standard 
provides a safe harbor from one of the last remaining campus due process storms. No 
court will require school discipline to rest on “proof beyond a reasonable doubt” but 
[a court] may well rule “by a preponderance” inadequate. 
Id. at 80-81. 
54. The Presiding Officer—usually in the interests of time—may determine that penalty 
recommendations should be made in writing, rather than delivered orally. 
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President for Student Affairs. © 

The student may also be accompanied by an advisor, 
who may be an attorney. If a student is to be advised by 
an attorney at the Honor Review, written notice to that 
effect must be provided to the Honor Council 
Administrator at least three business days before the 
review is held. Advisors may not address the review 
panel, and are authorized to be in the hearing room 
solely to advise their clients, provided they do so without 
interfering with or disrupting the Honor Review. 

Even if accompanied by an advocate and/or an advisor, 
the student must take an active and constructive role in 
the Honor Review. In particular, the student must fully 
cooperate with the Honor Board and respond to its 
inquiries without undue intrusion by an advocate or 
advisor. 

In consideration of the limited role of advocates and 
advisors, and of the compelling interest of the University 
to expeditiously resolve allegations of academic 
dishonesty, the work of an Honor Board will not, as a 
general practice, be delayed due to the unavailability of 
an advocate or an advisor. 

Honor Reviews may be tape recorded or transcribed. If a 
recording or transcription is not made, the decision of 
the honor board must include a summary of the 
testimony. 

Presence at an Honor Review lies within the judgment of 
the Presiding Officer. An Honor Review is a confidential 
investigation. It requires a deliberative and candid 
atmosphere, free from distraction. Accordingly, it is not 
open to the public or other “interested” persons. 
However, at the Respondent’s request, the Presiding 
Officer will permit a student’s parents or spouse to 
observe and may permit a limited number of additional 
observers. The Presiding Officer may cause to be 
removed from the Honor Review any person, including 
the Respondent or an advocate, who disrupts or impedes 
the investigation, or who fails to adhere to the rulings of 
the Presiding Officer. The Presiding Officer may direct 
that persons, other than the Respondent or the 
Complainant, who are to be called upon to provide 
information, be excluded from the Honor Review except 
for that purpose. The members of the Honor Board may 








55. Basic standards for civility in advocacy might be established and enforced by the Vice 
President, comparable to lawyer “civility codes” used in some federal circuits. 





JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 24, No. 1 


conduct private deliberations at such times and places as 
they deem proper. 

It is the responsibility of the person desiring the presence 
of a witness before an Honor Board to ensure that the 
witness appears. Because experience has demonstrated 
that the actual appearance of an individual is of greater 
value than a written statement, the latter is discouraged 
and should not be used unless the individual cannot 
reasonably be expected to appear. Any written statement 
must be dated, signed by the person making it, and 
witnessed by a University employee. The work of an 
Honor Board will not, as a general practice, be delayed 
due to the unavailability of a witness. 

An Honor Review is not a trial. Formal rules of evidence 
commonly associated with a civil or criminal trial may 
be counterproductive in an academic investigatory 
proceeding, and shall not be applied. The Presiding 
Officer will accept for consideration all matters which 
reasonable persons would accept as having probative 
value in the conduct of their affairs. Unduly repetitious, 
irrelevant, or personally abusive material should be 
excluded. 


APPEALS 


In cases where an Honor Board has determined the appropriate 
sanction to be an “XF” or less, both the finding of responsibility and 
the sanction will be final. 


If an Honor Board determines to suspend or expel a student, the 
student may submit a written appeal to the Vice President for 
Student Affairs. The appeal must be received by the Vice President 
within 10 business days after the student has been notified of the 
Honor Review Board’s sanction determination, sent by certified mail 
to the last address provided by the student to the institution. 
Deference shall be given by the Vice President to determinations 
made by the Honor Review Board. Deviations from prescribed 
procedures will not necessarily invalidate a decision or proceeding, 
unless significant prejudice to the respondent may result. Sanctions 
may not be reduced unless determined to be “grossly disproportion- 
ate” to the offense. 
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TEN PRINCIPLES OF ACADEMIC INTEGRITY 


DONALD L. MCCABE & GARY PAVELA 
1. Affirm the importance of academic integrity 
Institutions of higher education are dedicated to the pursuit of truth. 
Faculty members need to affirm that the pursuit of truth is grounded 
in certain core values, including diligence, civility, and honesty. 
2. Foster a love of learning 
A commitment to academic integrity is reinforced by high academic 
standards. Most students will thrive in an atmosphere where academic 
work is seen as challenging, relevant, useful, and fair. 
3. Treat students as ends in themselves 
Faculty members should treat their students as ends in themselves— 
deserving individual attention and consideration. Students will 
generally reciprocate by respecting the best values of their teachers, 
including a commitment to academic integrity. 
4. Promote an environment of trust in the classroom 
Most students are mature adults, and value an environment free of 
arbitrary rules and trivial assignments, where trust is earned, and 


given. 


5. Encourage student responsibility for academic integrity 


With proper guidance, students can be given significant responsibility ~ 
to help protect and promote the highest standards of academic 
integrity Students want to work in communities where competition 
is fair, integrity is respected, and cheating is punished. They 
understand that one of the greatest inducements to engaging in 
academic dishonesty is the perception that academic dishonesty is 
rampant. 


6. Clarify expectations for students 


Faculty members have primary responsibility for designing and 
cultivating the educational environment and experience. They must 
clarify their expectations in advance regarding honesty in academic 
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work, including the nature and scope of student collaboration. Most 
students want such guidance, and welcome it in course syllabi, 
carefully reviewed by their teachers in class. 


7. Develop fair and relevant forms of assessment 


Students expect their academic work to be fairly and fully assessed. 
Faculty members should use—and continuously revise—forms of 
assessment that require active and creative thought, and promote 
learning opportunities for students. 


8. Reduce opportunities to engage in academic dishonesty 


Prevention is a critical line of defense against academic dishonesty. 
Students should not be tempted or induced to engage in acts of 
academic dishonesty by ambiguous policies, undefined or unrealistic 
standards for collaboration, inadequate classroom management, or 
poor examination security. 


9. Challenge academic dishonesty when it occurs 


Students observe how faculty members behave, and what values they 
embrace. Faculty members who ignore or trivialize academic 
dishonesty send the message that the core values of academic life, and 
community life in general, are not worth any significant effort to 
enforce. 


10. Help define and support campus-wide academic integrity standards 


Acts of academic dishonesty by individual students can occur across 
artificial divisions of departments and schools. Although faculty 
members should be the primary role models for academic integrity, 
responsibility for defining, promoting, and protecting academic 
integrity must be a community-wide concern—not only to identify 
repeat offenders, and apply consistent due process procedures, but to 
affirm the shared values that make colleges and universities true 
communities. 








BOOK REVIEW 


FRANCIS OAKLEY 


LAWRENCE W. LEVINE. THE OPENING OF THE AMERICAN MIND: CANONS, 
CULTURE, AND HISTORY (1996). 


This eminently readable and stimulating book by a distinguished 
American cultural historian focuses attention on three complexly 
interrelated matters. First, the great tide of (largely conservatively-oriented) 
criticism which has engulfed American higher education over the course of 
the past decade and a half, reaching a level that is now such as to threaten 
to swamp the upper threshold of available interest beneath an unassimilable 
overflow of repetitive vituperation. Second, the marked cultural anxiety of 
the moment and the currently heightened emotional charge attaching to the 
age-old debate about what it is to be an American—a debate which has gone 
on ever since the founding of the nation and which has contrived so to 
enthrall foreign observers of the American scene. Third, the markedly 
presentist way in which these neuralgic cultural issues are currently being 
addressed and the concomitant importance, therefore, of bringing to their 
resolution a more adequately-informed grasp both of the social and cultural 
conditions of the American past and of the historical development of higher 
education in this country. Given the fact that the author is himself an 
historian, it is only appropriate that this third preoccupation should inform 
the work as a whole. Levine himself describes the work as “a brief book 
about the opening of the American mind from the early nineteenth century 
until now,” and as “a plea on behalf of the steadfastness needed to keep our 
minds open, the courage required to live with the complexities of a deeper 
understanding of our culture and ourselves, and the honesty vital to an 
encounter with, rather than an escape from, history.”* And the assertion 
that can appropriately be chosen as its motto? Nothing other than his own 
acerbic comment to the effect that “[w]e would all benefit if those who tell 
us where to go understood more clearly where we have been.”” 

So far as the history of the university and of American higher education 
at large is concerned, such a clearer and deeper understanding would 
among other things involve the following: First, a blunt rejection of the 
simplistic claim advanced by Roger Kimball of TENURED RADICALS fame’ and 
others to the effect that the changes in the curriculum and intellectual 
climate at our colleges and universities which they so deplore reflect the rise 





1. LAWRENCE W. LEVINE, THE OPENING OF THE AMERICAN MIND: CANONS, CULTURE, AND 
HISTORY, xix (1996). 

2. Id. at 15. 

3. ROGER KIMBALL, TENURED RADICALS: HOW POLITICS HAS CORRUPTED OUR HIGHER 
EDUCATION (1990). 
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to campus prominence of New Left academics who were student radicals in 
the 1960s, and who are now bent on winning in the culture wars the battle 
they long ago lost in the streets. Among other thing, that claim ignores the 
degree to which tension, controversy, upheaval and change have for well 
over a century been prominent features of university life. Second, a 
forthright recognition of the fact that one of the elements fueling that first 
claim—nostalgia for a lost golden age of educational coherence and 
curricular stability—is largely nostalgia for a past that never was, or, at least, 
for a past that was lost well over a century ago when the old (and 
exceedingly narrow) classical curriculum finally disintegrated. Any casual 
assumption that until the 1960s undergraduate education had traditionally 
been characterized by some unquestioned commitment to the study of 
Western civilization and the canon of great books of the Western tradition 
simply won't hold water. Both of those commitments were the outcome of 
twentieth century curricular innovations, introduced in part by way of 
reaction to the ravages caused by the triumph of the free elective system 
championed in the late-nineteenth century by President Eliot of Harvard, 
and in part by way of response to the deepening global engagement of the 
United States during the First World War. It was only during the inter-war 
years that either innovation achieved any great prominence. Third, a 
similar recognition of the fictional character of any notion that there had 
reigned supreme, prior to the culture wars of recent years, a stable and 
agreed canon of great works of the Western Tradition. It was only during 
the last century, after all, that English literature succeeded in pushing its 
way into the American undergraduate curriculum and that authors like 
Chaucer, Shakespeare and Milton came to be canonical reading on our 
campuses. Similarly, it is largely since the Second World War that such 
great American writers as Melville, Twain and Emily Dickinson have come 
similarly to be canonized in university courses of instruction. As late as 
1928, Levine points out, Scandinavian literature was taught as often at 
American colleges as American literature, and French literature four times 
as often.* Fourth, a robust refusal to take at face value apocalyptic claims 
to the effect that the great canonical writers of the English and American 
literary traditions are now being extruded from the curriculum and replaced 
by “trendy lightweights.” Excellent survey data collected in the 1990s tell 
a story that runs directly counter to such claims, and such data are not 
simply to be ignored. Finally, and as those and comparable points suggest, 
an historically-informed understanding of changes that have overtaken the 
contemporary academy will emphasize the degree to which they are far from 
being “out of the ordinary,” that they do not involve any “radical departure 
from the patterns that have marked the history of the university—constant 
and often controversial expansion and alteration of curricula and canons 
and incessant struggle over the nature of that expansion and alteration.”* 





4. LEVINE, supra note 1, at 84. 
5. Id. at 15. 
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That said, the question naturally arises as to why in the teeth of such 
stubborn facts so “relentlessly apocalyptic” a jeremiad has been directed at 
American colleges and universities over the past decade and a half. And, 
in answering that question, Levine is led to explore the second of the issues 
on which his book is focused. Namely, the deep cultural anxiety of the 
moment, the anguished nature of the current debate about the American 
identity, the widespread fear that the cultural anchor has begun to drag, that 
our society has somehow slipped out of its traditional moorings and is 
drifting helplessly in the direction of alien, threatening and storm-tossed 
waters. And what he suggests is that the debate about curriculum and 
canon is but part of the larger debate about what it is to be an American. 
Our choice of subjects to teach at school and college serves also to confer on 
those subjects “cultural legitimacy.”® And “what we’re witnessing in our 

_society at present is a struggle over legitimacy.”’ It is this that “explains 
why the current confrontation over the curriculum and the canon is so 
intense and so public.”® 

When seen in adequate historical perspective, Levine goes on to argue, it 
all seems at once less threatening and less novel. The intense 
preoccupation with the national identity has always been with us; nor is 
there anything novel about the current wave of anxiety concerning the 
potential loss of identity under the impact of waves of immigrants “of a 
different sort.”® Such predictions, he says, “fit easily into a well-established 
pattern of calamity and fantasy.””° In fact, “[t]here is not one argument used 
against contemporary immigrants, not one dire prediction about the dismal 
future we face because of their presence, not one rationale for closing the 
door in their faces, that has not been aimed at earlier immigrant groups”™ 
—whether Germans or Scotch Irish in the early days, or Scandinavian and 
Irish Catholics in the-mid-nineteenth century, or eastern and southern 
Europeans at century’s end. The fear that the melting pot is no longer 
succeeding in doing its culturally homogenizing and nationally integrating 
work, has to be tempered by a recognition of the fact (insisted upon long ago 
by such as Nathan Glazer and Daniel Patrick Moynihan)” that it had never 
succeeded in doing that work. The multiculturalism or cultural pluralism 
so evident in the present is at least in part a deliverance of the past. It has 
its roots deep in our collective history, and “the old notion of acculturation 
as a relentless movement in one direction” simply does not accord with the 





6. Id. at 98. 
7.. Id. 
8. Id. 
9. Id. at 132. 

10. Id. 

11. Id. at 129. 

12. See NATHAN GLAZER & DANIEL P. MOYNIHAN, BEYOND THE MELTING POT: THE NEGROES, 
PUERTO RICANS, JEW, ITALIANS, AND IRISH OF NEW YORK City (1970). 
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available evidence.” Ethnicity is not a matter of a leftover from the past; it 
has been, is, and will continue to be a “dynamic factor” in the shaping of a 
still-emergent American identity. This we must recognize if we are to 
“embrace the possibilities our history, our development, our culture have 
given us.”* Indeed, we have in fact “no other viable choice.”” 

Such is the line of march Levine pursues in this book. In so doing, he 
draws with confidence and approval on the newer modes of scholarship 
which, of recent years, have been reshaping our understanding of American 
cultural history. And he goes about his task with considerable verve and no 
little persuasive force. Given the nature of his claims and the importance 
attaching to them, some will doubtless find them controversial. But, so far 
as the history of American higher education is concerned, I would judge 
them to be unexceptionable. It would be harder, indeed, to fault the case he 
makes than to bolster and extend it with further supportive evidence. The 
current wave of conservative criticism of American higher education began 
to gather force with the publication in 1984 of William Bennett’s To 
RECLAIM A LEGACY. And one of the most striking features of that body of 
criticism has been the lack of interest shown in statistical data, even when 
such data were available in over-rich abundance. Striking also has been the 
marked degree to which that critical onslaught has been mounted in a 
contextual void—social, institutional and, above all, historical. It is the 
great merit of Levine’s book, not only that it successfully probes those 
weaknesses, but also that it moves to rectify the distortions in our 
understanding that they have served to sponsor. There is little to be said, 
after all, for a critical style that contrives to wed a dishevelled anecdotalism 
to a dyspeptic presentism. And still less to be said for a critical message 
that insists on measuring a present that does not really exist against the 
exacting standard of a past that never truly was. 





13. LEVINE, supra note 1, at 153. 
14. Id. at 174. 
15. Id. 








RACE, RAZA, AND RUINS 


Michael A. Olivas’ 


THE LEANING IVORY TOWER, LATINO PROFESSORS IN AMERICAN UNIVERSITIES 
(Raymond v. Padilla and Rudolfo Chavez Chavez, eds., 1995) 


RACE AND REPRESENTATION: AFFIRMATIVE ACTION, eds. Robert Post and 
Michael Rogin, REPRESENTATIONS, 55 (Summer, 1996) 


ANGELA BROWNE-MILLER, SHAMEFUL ADMISSIONS, THE LOSING BATTLE TO SERVE 
EVERYONE IN OUR UNIVERSITIES (1996) 


BILL READINGS, THE UNIVERSITY IN RUINS (1996) 


In a sense, these very different four works have everything to do with 
each other; they are all critical, all about higher education, and all 
interesting in their own right. Simultaneously, they have almost nothing in 
common: the academy each describes is different from the others, the 
critical tools vary in bite and sharpness, and the evil addressed in each 
project is different. 

The most consistently interesting in the lot is THE LEANING IVORY TOWER, 
LATINO PROFESSORS IN AMERICAN UNIVERSITIES, wherein over a dozen 
accomplished Latino and Latina academics discuss their life stories—warts 
and all.’ Several of these stories are a variation of the Horatio Alger genre, 
where poor-but-talented people reflect upon their academic lives, several of 
which have been very interesting. For example, Adalberto Aguirre, a former 
migrant farm worker—now a sociologist in the University of California 
system—writes about how his work has both distanced him from his family 
(he tells of his father’s bewilderment at the real work of the professoriate) 
and marginalized him from his Anglo colleagues, who do not appreciate his 
research in ethnic studies.’ 





* Michael A. Olivas is William B. Bates Professor of Law, University of Houston Law 
Center, and Director of the Institute for Higher Education Law and Governance. 

1. I admit up front that I personally know all but a few of the authors, including the 
editors, and was peripherally involved in the one lawsuit case study. 

2. After citing several examples, he notes, “However, not even Stanford, with its academic 
splendor, [where he got his PhD] was enough to transform me in the eyes of students and 
colleagues. To them I am a stranger. I am a Chicano farm worker in academe. The field is still 
a field.” THE LEANING IVORY TOWER, LATINO PROFESSORS IN AMERICAN UNIVERSITIES 57 (Raymond 
V. Padilla & Rudolfo Chavez Chavez, eds., 1995) 
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To many women and persons of color, this will ring true, as will Richard 
Verdugo’s unusual article on his experience in being passed over in 
academic searches, despite his many publications and research experience. 
Tatcho Mindiola’s case of the lawsuit that eventually led to an out-of-court 
settlement for his award of tenure is almost unique, as it ended happily for 
him and resulted in his actually remaining at the same university (the 
University of Houston). Thus far, only one person of color has ever actually 
prevailed in a tenure discrimination suit,’ and it had blatant and 
extraordinary facts, including overheard conversations, terrible racial 
insensitivities, and what the appeals court characterized as “strong evidence 
of improper motive” and “blatant [racial] remarks.”* In that case, Professor 
Clark received $1 million in compensatory damages, another $16,327 in 
punitive damages, and over $400,000 in attorney’s fees. But he did not get 
tenure, making Mindiola’s case all the more unusual.’ But I quibble, as the 
chapter makes fascinating reading, especially in its depiction of the active 
role of certain state legislators. While they happened to play a role in the 
Mindiola case, those who live by the sword can die by it. Most of the 
legislators active at the time (approximately a dozen years ago) are gone 
now, and the current crop of Latino and Latina legislators would not likely 
involve themselves in such a direct way, should another similar case arise. 

The larger point, however, remains. Whether it is Raymond Padilla’s 
epistolary data, an uproar over a California State Senator’s racist remarks, 
or the dislocation felt by Cuban Ana Martinez Aleman in Iowa, the stories 
ring true. To be sure, these survivors are telling their survivor-tales, which 
may not resonate for all readers, but they have the small, telling touches of 
authenticity; my favorite is Suffering Your Embarrassment, a letter from co- 
editor Raymond Padilla to his provost, complaining of the shabby treatment 
received by a Chicano colleague under consideration for a faculty position 
at his institution, Arizona State University. It certainly rang true to me, 
inasmuch as I have had to draft such letters over the years, and his was 
certainly more temperate than mine have been. 

Race and Representation: Affirmative Action is a special issue of the 
University of California Press publication REPRESENTATIONS, which features 
special issues focused upon large themes, such as Future Libraries, Eastern 
Europe Before and After 1989, and Affirmative Action. Edited by UC- 
Berkeley law professor Robert Post and political science professor Michael 
Rogin, the essays vary even more in reach than did those in the Padilla- 
Chavez volume reviewed first. 





3. Clark v. Claremont Univ. Center, 8 Cal. Rptr. 2d 151 (Cal. App. 1992). 

4. Id. at 170. 

5. Also, in the spirit of full disclosure, I chaired the committee that refused the 
University’s request that he be tenured in Mexican American Studies, a non-tenure-granting 
unit. While he speculates that the judge would not have agreed to this arrangement, a later, 
private conversation with the judge, whom I know well, revealed to me that he would likely 
have granted the compromise. 
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For example, anthropologist-lawyer Jorge Klor deAlva contributes Is 
Affirmative Action a Christian Heresy?, while art historian Anne Wagner 
adds a provocative and entirely unexpected dimension in Warhol Paints 
History, or Race in America, a brightly polished essay on the late Andy 
Warhol’s unusual (for him) 1963 work, Race Riot, a series of paint and silk 
screens depicting a Black man being attacked by police dogs in Birmingham, 
Alabama. Wagner’s analysis is insightful and intriguing; I remember seeing 
television pictures of civil rights demonstrations broken up by police and 
their dogs and fire hoses. I distinctly remember watching these as a 
teenager with my late mother, a native of Yazoo City, Mississippi, who 
would watch and softly cry at the violence. 

At the opposite end, some of the essays do not advance our 
understanding of affirmative action or its complexities in fresh ways. The 
piece by law clerk Miranda Oshige-McGowan is chief in this category, for 
her Diversity of What?, a limp follow-up to her more thorough and useful 
STANFORD LAW REVIEW article co-authored in 1995 with Paul Brest.* How 
many ways can you say that it is hard to define exactly who is to covered by 
affirmative action, and that each racial or ethnic group has subgroups? I, for 
one, am willing to stipulate that Mexicans are not Puerto Ricans are not 
(necessarily) Black are not Vietnamese. This topic has never been topped 
by any analysis since that offered by Professor Spike Lee, in DO THE RIGHT 
THING,’ when his Korean shopkeeper dissuaded the Black crowd not to trash 
his ghetto store, because he, too, was Black. j 

Berkeley Sociologist Troy Duster and UC-B law professor Robert 
Post—also co-editor of the volume—offer the best, freshest insights into 
what is essentially a primer on racial developments in California, recounting 
Bakke,’ Propositions 187 and 209, the UC Regents Resolution SP-1 
(helpfully reprinted as an Appendix), and other affirmative action issues 
arising in our largest and most vexing state. Make no mistake: as affirmative 
action goes in California, so it will go in trailing states elsewhere. Readings 
these careful and thoughtful essays should help others understand how we 
got here from there. By the way, Jorge Klor deAlva’s answer to the question, 
“Is Affirmative Action a Christian Heresy?” is “Yes, but.” He writes, 


Maybe an orthodox Christian cannot support affirmative action, but 
anyone educated in the Western Christian tradition must demand of 
him- or herself a thorough understanding of how we came to this sad 
state before claiming that affirmative action is unfair for being illiberal, 
or too dangerous for being politically risky. It is not enough to say “we 
are all children of God” unless something good for all follows from it.® 





. Paul Brest & Miranda Oshige, Affirmative Action for Whom?, 47 STAN.L.R. 855 (1995). 
. DOTHE RIGHT THING (Criterion 1989). 

. Regents of the University of California v. Bakke, 438 U.S. 265, 98 S. Ct. 2733 (1978). 
. THE LEANING IvORY TOWER, supra note 2, at 72. 
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It is unlikely that a more erudite or interesting set of essays will be written 
on this topic.” 

SHAMEFUL ADMISSIONS, THE LOSING BATTLE TO SERVE EVERYONE IN OUR 
UNIVERSITIES, is, like the REPRESENTATIONS volume, largely about California 
higher education, but it is not nearly as interesting nor as satisfying as that 
volume; it is also somewhat mistitled. “Shameful” admissions suggest a 
D’Souza-like screed, and while Browne-Miller’s work is dyspeptic, it is not 
another apocalyptic vision of higher education hell. 

Her thesis appears to be that admissions are more competitive than ever 
and that institutions have engaged in affirmative action to reach societal 
goals of remedying past discriminating practices. So far so good, and she’s 
surely correct. Before and after 1978's Bakke decision,’ most colleges and 
university that are at all selective have resorted to a variety of measures to 
try and attract and recruit Black and Latino applicants who could do the 
academic work. Notwithstanding the ham-handed efforts by the University 
of Texas Law School revealed in Hopwood v. Texas,” where UT employed 
color-coded file cabinets and in-group competition to admit Blacks and 
Mexican Americans to its law class—in apparent defiance of Bakke’s modest 
endorsement of race, the “thumb on the scale, plus points” approach—most 
schools use race in a more modest supplementary fashion. 

But it is after she spends five of the eight chapters that she finally gets to 
“shameful admissions,” where we discover it is not merely “liberalized 
admissions” that draws her ire, but Khalid Abdul Muhammad, crime 
statistics on campus, cultural fragmentation, and other such godlessness. 
Earlier, she dissects the UC admissions process, which reserved 50% of its 
first year places for minorities and others, drawn from the top 122% of 
California high school classes, who had high scores and exceptional grades 
but not perfect records and who were chosen for other characteristics, such 
as leadership, recommendations, and high school course selection. 

Her description of this complex yet principled approach—carefully 
worked out over the years with UC faculty and administrators, is 
straightforward and almost clinical. Indeed, she concedes the problem is 
one of extreme over-application and a high degree of difficulty in sorting out 
the thousands who apply with near-perfect records: “There really is no way 
out of the problem of selection. Were a four-year higher education of quality 
made available to all citizens, the system would still have to identify those 
students best suited for particular types of training.”*® 

She need not have fussed so, if she doesn’t really think admissions is a 
shameful process. Although she doesn’t say so, UC-B received nearly 25,000 
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applications last year for its 3,500 student freshmen class; this includes over 
7000 with 4.0 or better, due to honors classes or AP credit. Harvard College 
received 18,000 for its 1620 places, including over 2900 applications from 
high school valedictorians. Harvard could skip over its admitted class, and 
still fill its freshman class with almost nothing but valedictorians.’* These 
extraordinary pressures are unprecedented, even for schools that have 
historically been highly selective. A recent NEW YORK TIMES MAGAZINE story 
poignantly followed the admissions fortunes of one California high school’s 
graduating seniors, revealing the extremely competitive nature of the 
process.” Browne-Miller’s book fails to capture this story, the real story of 
admissions. 

This failure is partly a result of her loopy rhetorical style. As I have 
noted, she lunges around from topic to topic, without cogent transitions. 
Worse, she often employs trite rhetorical questions: “Wouldn’t it be more 
reasonable to see what is happening to higher education and the society it 
feels, to talk about what is happening honestly and objectively, to hear all 
sides, and then to take intelligent action?”** “What on earth is social 
diversity? How diverse should we get? Are efforts made to fairly—propor- 
tionately—represent ex-cons, alcohol addicts, people of fringe political 
parties, people with IQs under 85, people with IQs over 180?”” “We the 
huddled masses continue to yearn. But for what exactly?”” 

Even worse, she has no real answers. Left to her own devices, she 
proposes a general closing of all colleges, and a restratification into “think 
tanks and research schools,” “trade and professional schools,” and 
“community education programs” (which she re-names “communiver- 
sities”). For a person who spent more than 250 pages railing against the 
present admissions regimes, she shows remarkably little interest (or insight) 
into redesigning admissions. Here is her plan: choose those for the think 
tanks and research schools from among the top 5% of all communiversity 
graduates, based on national achievement test scores, speciality tests, 
written tests, oral tests, demonstrated research ability, and recommenda- 
tions following the required pre-application think tank apprenticeship. 
Hmm. Sure sounds a lot like what elite public and private schools, 
including Berkeley do already. After all this artifice, where’s the shame? 
Her whole book reads like one protesting too much. 

Finally, the late comparative literature scholar Bill Readings died and left 
THE UNIVERSITY IN RUINS unfinished; his colleague Diane Elam completed 
his text. The gap shows, I think, for it is an extremely difficult project to 
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read, and it may be from the incompleteness of the manuscript, although I 
fear not. The entire endeavor reminded me of the riddle, what do you get 
when you cross a mafioso with a postmodernist? An offer you can’t 
understand. 

I can’t understand this book, even after three tries. It may just be my 
unfamiliarity with so many of Readings’ sources, but I read higher education 
literature for a living. It could properly be entitled, “one hundred metaphors 
in search of a college,” as his references to post-secondary education run to 
parasitism, a stock exchange, an Ideological State Apparatus, the National 
Basketball Association, an autonomous bureaucratic corporation, a 
University of Culture, a quasi-church appropriate to the national state, a 
University of Excellence (capital letters apparently convey texture)—all on 
one page I picked at random.” Drawing upon my graduate own studies in 
English and Education, I am as fond of metaphors as the next person, and 
I have seen universities variously referred to as bureaucracies,” 
communities of scholars,”* systems,” political entities,”* and even garbage 
cans,”* in James March’s evocative trope, but Readings never settles on one, 
except—this is oblique—the “University in Ruins,” which is, apparently, a 
good thing. Try this paragraph, which is sandwiched between the 
University as “ghost town” and “A lost splendor will endow the building of 
a renewed vernacular .. .”: 


We have to recognize that the University is a ruined institution, while 
thinking what it means to dwell in those ruins without recourse to 
romantic nostalgia. The trope of ruins has a long history in 
intellectual life. The campus of the State University of New York at 
Buffalo is decorated by some artificial concrete ruins that allude to 
Greco-Roman temple architecture, something that might seem 
incongruous in North America were it not that it coincides with a 
history that I have already sketched. This history is that of 
modernity’s encounter with culture, where culture is positioned as the 
mediating re-synthesis of knowledge, returning us to the primordial 
unity and immediacy of a lost origin—be it the total sunlight and 
dazzling whiteness of an artificial Antiquity or the earthy social unity 
of the Shakespearean Globe. This story has been with us since at least 
the Renaissance, which actually took place in the nineteenth century 
as the nostalgia of Burckhardt, Pater, and Michelet for an originary 
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moment of cultural reunification; and I have discussed its incarnations 
elsewhere.” 


Honestly, this volume reads like this for the entire length. I once 
traveled to Brazil for nearly a month, and as a Spanish speaker, expected to 
be able to get around in my bilingual way; naively, I also expected that if 
I stared hard enough at Brazilian newspapers, the Portuguese would simply 
transmogrify itself into Spanish. I feel stupid recounting this ethnocentric 
(and peculiarly North American) fool’s errand, but there you have it. Trying 
to read this book and all the paragraphs that read like the one I just cited is 
the closest I have come since my first sojourn into Rio de Janeiro. I am still, 
even as I type this, hoping his words will be transmogrified into an English 
I understand. Do not go here unless you read postmodern and love the 
university as metaphor. Here’s one: Paradigms Lost. 





25. READINGS at 169. 
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